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of who were notin behalf interested in thepersons proceedings
name ofthe the thisAllparties. parties presentedoriginally

commissioner, and noto the court for as aperson appointment
histo on account ofwas made the actingproceedingsobjection

officer,beenof the He had auntil the exceptions. publicfiling
an Generalentered for theand such had appearance Attorneyas
the wealth. Theas the of Common presentationrepresentative

interested, theand hisof his all appointment byname partiesby
court, andwas found to be disinterestedindicate that thenhe

orshow interestunbiased. In the t'a preju-absence of evidence
we must assume that hedice, acted impartially.

as toin the relatesThe to so of reportmuchexceptions regard
are over-the on and Guild Streetscrossings Washington, Chapel,

ruled, and ofthat of the In theis confirmed.part opinionreport
court,a of the Ave-the in Railroadtomajority exceptions regard

sustained,nue should be and relatesthat of the whichpart report
to the of that avenuecrossing be set aside.should

Decree accordingly.

George BenjaminMcAlister & others vs. F. Burgess,

executor, & another.

19, 1894. 15,Suffolk. January May 1894.

Field, J., Allen,Present: Morton, Barker,JJ.C. &

Bequest.Charitable

bequest Evangelical BaptistA “to the Missionary Society,Benevolent and for the
poorbenefit of citychurches vicinity,”of the bequestof B. and is a valid ato

public charity.

Bill in equity, filed certain ofFebruary 24,1893, theby
next of kin of Jane to have a theD. of residueRoyce, bequest

“of her to theproperty' Benevolent andEvangelical Baptist
for the ofbenefitMissionary Society, churches of the ofpoor city

Boston and uncertain,declared as indefinitevoid andvicinity,”
and as a trust theto rulecreating contrary against perpetuities,
and to have the executor directed to tothe fundpay residuary
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the of testatrix,next kin of the in accordance with the statute of
bill,The executordistributions. demurred to the on the ground

that the valid,was and that the next of kinbequest had no right
to claim the fund as undevised property.

on the bill andHearing demurrer before Knowlton, whoJ.,
reserved the case for the consideration of the full court. The
facts in theappear opinion.

Linscott,D. C. for the executor and the Evangelical Baptist
Benevolent and Missionary Society.

R. M. Morse & C. E. Hellier,for the next of kin.
J.Barker, theBy clause of her will the testatrixresiduary

which is saidgives property, to be about thousand dollarstwenty
“value,in theto Benevolent andEvangelical Baptist Missionary

for the ofbenefit of of the Boston andSociety, churches citypoor
Thevicinity.” of that name was char-respondent corporation

“154,1857,tered St. c. for the of the con-by securingpurpose
stant for themaintenance in said Boston of preachingevangelical

seats;destitute,and with free for the ofthe employmentyoung
elsewhere;in Boston and forand laborerscolporteur missionary

to other andof suitable centralthe apartmentspurpose providing
societies; forand thekindred and generalbenevolent missionary

wants of the andto theof spiritual needypurpose ministering
kinthe next of of the testa-isbill bydestitute.” The brought

void,isclause becausetrix, that thecontend residuarywho
andto the rulecontrary against perpetuities,a trustcreating

itsand thatuncertain provis-is so indefinitebecause the clause
out, that the executor beand askbe carried theyions cannot

of kin of thefund to the next testa-to the residuarydirected pay
Thedistribution.trix, the laws of Attorneyin withaccordance

his answer contendsand byahas been made party,General
the clause quoted.created bywasthat a valid public charity

con-and Missionary SocietyBenevolentThe BaptistEvangelical
estate as anthe abso-ofthe residueitthetends that givesclause

was notthethat giftthat, shall be decidedif itlute gift, adding
in Bostonchurchesofbenefittrust for theabsolute, poorbut in

trust, con-andadminister theandwillit acceptand vicinity,
isclause the bequestof theconstructioneitherintends that

whetherthenotakes upon questionexecutor positionThevalid.
thattrust, demurs on thein butor groundthe is absolutegift
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one,is and that next of kin havethe a valid the nobequest right
claim the fund asto undevised property.

of ofA to for benefitbe the anlawfully appliedgift property,
number of orindefinite their minds heartspersons by bringing

sense,under the influence of is ina thereligion, legalcharity,
ofthe terms the definition in 14within Jackson v.given Phillips,

Fales,Allen, 539, 488, 495,As held in v. 16556. Baker Mass.
“ The forterm church anvery religiousimports organization

and it in of allto eo the absencepurposes; given nomine,property
use,declaration of trust or must be in­implicationby necessai'y

tended to be the for a church isto whichgiven promote purposes
instituted, the of which is the ofmost worshipprominent public
God.” It follows' that the use a church ofby prop­legitimate

so for themust result in its benefit oferty given application
those or the thewho are within ofattend influenceupon sphere

church,of the services the them under theof influ­by bringing
ence of It thatis a matter of common thereligion. knowledge,
individuals who attend churchthe services of areany particular
not church,limited to the butmembers of that are an indefinite
and number of and there can novarying persons; be question
that an indefinite ofnumber are benefitedpersons constantly by

their minds and heartshaving under influence ofthebrought
churches thereligion of ofby poor Boston andcity vicinity.

Grants and donations both of real and estate con­personal may
with churches,laws besistently made toexisting and isprovision

made statute forthe lawby the manner in which andsuch grants
donations 39,shall be Pub.held. Sts. c. seemsThere§§1-3.

reason, therefore,to be no a of to one or morewhy gift property
churches should not be held a charitable and none if itgift, why,

trust,is in the trust should not be a forgiven held atrust public
notand to the rule ofcharity, subject law against perpetuities.

however,The contend, thatplaintiffs it is settled a courseby
of decisions inthat this Commonwealth a church is a voluntary
association of such a nature a for itsthat benefit cannot begift

as a andupheld cite as for thispublic charity, they authority
contention cases ofthe v.General Federal Street Meet­Attorney

1; Church,3ing-House, General v. 9Gray, Attorney Trinity
422;Allen, Allen,v.General Old South 13Attorney Society,

474; Crocker,and Old South v. 119 1. In noneSociety Mass.
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eases, however, was thatof these it contended the or de-gifts
were In the first these thevises void. of cases whichproperty

was as athe General contended held publicAttorney charity
church, butnot of a of thewas the of aproprietorsproperty

the ofnor was it a but of aproceedsmeeting-house, gift, purchase
In the second case there afor full consideration. was gift by

ofto the rector and church wardensdevise of land King’s Chapel
office, trusts,distinctand their successors in several one ofupon

church,a sumwas to forever to thewhich stated yearlypay
of a ofa sum for the course ser-another to supportpay yearly

Lent;to in the churchmons be building during everypreached
sum the theand another a fixed at door of churchto pay yearly

thein Lent for use of theon certain poor, by waybuilding days
ofcontribution. The second and third these wereof a gifts
charities;ofbe the nature but theheld to of publicclearly

void, reasonheld and the thefirst was not informationwhy
there had no inor bill was dismissed was because been failure

nothe due and occasion existed for thetrusts,execution of the
result of the decisionintervention Theof the court. practical

was, that church for its own use aa held large surplus coming
to execute theand not needed specificfrom the devised property,

is,the will. The case there-trusts createdcharitable bypublic
church,ofin of the for aan favbrfore, giftsvalidityauthority

arefor its use those which publicwell those as clearlyas own.
Allen,13v. Old SouthIn Greneral Society,charities. Attorney

church, or inof a to a trust474, no of giftthequestion validity
considered, thechurch, or andof a was raised onlyfor the benefit

considered as allbe atdoctrine there which bearingheld may
ofcontributionsthat the sacramentalthe case waspresentupon

anot a church but religious corporation,which wasthe society,
the of awith character public charity.notwere impressed

1, the twoCrocker,v. 119 Mass. convey-In Old South Society
but to certainchurch,not to aNorton wereances Madameby

associates, of thetheir the con-and and purposenamedpersons
but for thefor church erectionnot purposes,was generalveyance
minister,a for the while herand ofof a dwellingmeeting-house

“ Boston,”inThird of Christdevise, to the Church wasalthough
“church, but ofof the for the usenot for the purposesgeneral

the church forever.”the in said successivelyministry While
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deeds orwas thecreatedheld that no byit was public charity
to the ruledevise, trust not obnoxiousit also held that awasthe

isThe case cer-created them.was byof law perpetuitiesagainst
the benefitthat a forfor thenot an position giftauthoritytainly

and is anchurch, is a authoritynot charity,of a publicsimpliciter,
thethe in churchfor use ofa devise to a church the ministrythat

church,a to a with-'In ourforever is a giftdevise. opinion,good
isof the ause to be made giftout to the property,restrictions as

and ofworship religiousto be for the of publicapplied promotion
other than churchinstruction, which influencemust necessarily
of amembers, and, trust,if publicin has the elements charity.all

Benevolent andIf, as contended the Baptistby Evangelical
is an onetrust, but absolutethe is not inMissionary Society, gift

no of itscourse,to that there can ofbe, questioncorporation,
ruleon the to the againstthat it is obnoxiousvalidity ground

theIt is not now to decide whether giftperpetuities. necessary
or in trust. theabsolute That whetheris question depends upon

“usedtestatrix the words for the benefit of churches of thepoor
”and furtherof Boston as a to iden-city vicinity description

orthe a direction to the to use in alegatee, legateetify particu-
lar branch of its work a fund which she to it orgave absolutely,

that the tomeant was be used forbequest the benefit ofonly
the churches indicated.

in our theNor, is whetheropinion, absolute or condi-gift,
tional, for It isvoid not contended theuncertainty. by plaintiffs
that there are no churches inpoor Boston and and wevicinity,

no moresee inpractical thedifficulty beneficiariesascertaining
trust,if the is a than in thebequest case of or ofpoor persons,

charitabledeserving institutions, while the territorial designation
exact. See 539, 597;is Jackson v.sufficiently Allen,14Phillips,

Sears v. 158 Mass. is400. It notChapman, now tonecessary
ifwhether,decide the is trustin for churches ofbequest poor

and trust,it is a or oneBoston which couldvicinity, permanent
be executed an immediate distribution of theproperly wholeby

fund. All that we now thatdecide is the however itbequest,
construed, one,be is a valid and that the of kin ofnext themay

testatrix have no to have the fund of itright whichresiduary
distributed to themdisposes as intestate property.

and,sustained, dismissed,Demurrer hill with costs.
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