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EnglandKeene, administratrix, vs. NewI.Carrie
Accident Association.Mutual

23, 28,March 1894.1893.Suffolk. November

Allen, Lathrop,Holmes, Knowlton, Morton,Field, J.,Present: C.
Barker,& JJ.

“— Voluntary Exposure unnecessarytoAccident BurdenInsurance Proof—of
Safety.”PersonalDiligence“DueUse forofDanger”—

“bodily injuries throughpolicy againstuponan effectedaction a of insuranceIn
means,”external, violent, containing provisos that no claim shalland accidental

“ injury may happened inor have conse-be valid thereunder when the death
unnecessary danger,”voluntary exposure and thatquence any to the... of

“ safety protec-diligence personal andrequired forassured is to use all due
tion,” proof to show that the assured didof is on the defendant thusthe burden

diligence.expose danger, did not use such duehimself to such or
“bodily injuries through external,againstpolicy effectedA of insurance was issued

violent, means,” provisoscontaining that no claim should beand accidental
“ may happened consequenceinjury have invalid thereunder when the death or

danger,”unnecessaryany voluntary exposure and' theto that assured... of
“ personal safety protection.”required diligence andall for Theis to use due

car,by bybeing railroad which hadstruck a detached beenassured was killed
umbrella,engine, sight byby cutan and the of which was off hiskicked there

pointcrossing awhile the railroad tracks at where from one thousand to two
persons day crossing years unopposed,thousand a had been in the habit of for

although posted byup corporation prohibitnotices had been the railroad to it.
Held, policy,an necessarilyin action on the that actthe of the assured was not

provisions policy;to be deemed a violation of plaintiffthe of the and that the
go jury.was entitled to to the

Contract, the administratrix of theby estate of Fred L.
Keene, accident,a ofupon policy insurance issuedagainst by

intestate, crossing:the defendant to the who was killed while
the tracks of the Old Railroad atColony Brockton,Company

4,.1891.on Court, Fessevden,June Trial in the beforeSuperior
J., who, at defendant’s ruled that the action couldrequest,the

maintained,not be and directed the to return a verdict forjury
•the defendant and the The ma-plaintiff alleged exceptions.

terial facts in theappear opinion.
November,The was 1898,case at the bar in andargued after-

wards was submitted on the briefs to all the judges.
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E. Keith,M. J. theJohnson & W. for plaintiff.
Clark, forI. R. the defendant.

Allen, J. The defendant insured the deceased per-“against
external, violent,sonal . . .effected andbodily injuries through

means,accidental thewithin intent and ofmeaning the provisos
and conditions” recited in the The condi-andprovisospolicy.
tions material to be considered as follows: “Noare claim shall

underbe valid this certificate when the death or haveinjury may
“been caused haveorby duelling, fighting, wrestling,” may

in ... ofof of orhappened anyconsequence racing description,
to hazard, orexposureany voluntary unnecessary danger, peril-

“ous adventure.” The allcertificate holder is to userequired
“due for and Forpersonaldiligence safety protection.” injuries

. .received while . on road-bed oror thewalking bridgebeing
beof the certificate holder or ins shallany railway, beneficiary

toentitled the clas-or death loss in theonly indemnity provided
thisof tosification association for insuredrailway employees

cover such risks.”
external, violent,Death accidental meansthrough and having

the aburden of was on the defendant to showbeen proofproved,
diligence.to or a ofwant duevoluntary exposure unnecessary danger,

eman v. Travelers’ Co. 144 Mass. Baden­Ins. 572.Fre­
Association, 154 Mass.v. Massachusetts Accident 77.feld

is not the same as would arise in an actionThe againstquestion
theto recover for accident whichcompany damagesthe railroad

action, the tosuch the relation of deceaseddeath. Inthecaused
licensee,be of awould that bareprobablythe railroad company

no abstaintothe railroad owed duty exceptto whom company
v. MaineBostonRediganand wanton conduct.from reckless &

Moreover,cited. thereRailroad, 44, and thereMass. cases155
his with ref­care onsuch want of parta positivehave beenmay

a theas would preventcars recovery,toerence approaching
to carein such action dueprovetheburden being upon plaintiff

affirmatively.
different, and theof isthe burden proofactionIn the present

to unneces-and ofdue voluntary exposureof diligencequestions
arise, law ofof the negli-principlesnot upon generaldangersary

of insuranceof the contractconstructionbut theupongence,
acci-ofa contract againstindemnityClearlyaccidents.against
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the assuredtowith more liberalityshould be coiibtrueddents
underseekslaw, the sameif personrules of commontlian the

another.his accidentfor uponthethem to responsibilityput
of theto the subjectreferencewiththen at the policyLooking

isdefenceon inreliedinsurance, the firstof provisioncontract
“ hazard,to danger,unnecessaryvoluntary exposureanyagainst

dan­necessarytoA exposureor adventure.” voluntaryperilous
to unnecessaryforbidden, an exposurenoris not involuntaryger

whichsome dangersthere arethatThe policy recognizesdanger.
is athereas, whereencounter, forto example,it is necessary

MutualTucker v.Seerescue in peril.chance to deadlypersons
which oneare otherThereHun, dangersCo. 50 50.Benefit

longof their existenceif knowsencounter heneed notusually
from a runawaythebeforehand, as, for dangerexample,enough

unin­andcar; inadvertentand ahorse or a merelycoming
notkind is voluntary,thistentional to a ofexposure danger

dangerto unnecessarybut Ainvoluntary. voluntary exposure
which oneintentional somethinga consciousimplies exposure;

a policyof. takingis to take the riskconsciously Bywilling
accidents, thatunderstandsof insurance oneagainst naturally

orin wholehe is to be accidentsindemnified resultingagainst
notfrom his own willin inadvertence. Greatpart negligence

fire Co. 4defeat a Ins.Johnson v. Berkshirenecessarily policy.
accidents,Allen, in388. And the uponpresent policy against

evidence,the the find ex­well aalthough jury voluntarymight
bound,to as mat­we cannot bethat it wouldposure danger, say

law, do was ater of to so. It did not thethat deceasedappear
commonThe it was atended to show thattrespasser. testimony

wherefor to cross therethe railroad tracks allpersonsthing along
was bythe deceased Notices were indeed posted upcrossing.

wasit; no otherthe railroad to but attemptcompany prohibit
from oneto the witnesses testified thatmade Twostop practice.

there, and thiscrossedthousand to two thousand a daypersons
towouldhabit of so had for This gocontinued years.crossing

wasThe deceasedshow that the was not adeceased trespasser.
it; buttrack, or to remainnot walk theto upon uponattempting

hit, annotwas at a He was byhe pace.crossing, quicksimply
which had beennoise, car,butwith its a detachedbyengine

there, was cut off his umbrella.the of whichkicked byalong sight
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“the clause inConstruing the againstpolicy voluntary exposure
”to withunnecessary danger reference to the of the con-subject

tract, and also in connection with the other provisions against
acts,intentional which are found in sentence,the same the act

of the deceased as described the witnesses wasby not necessarily
to be deemed a violation of it.

“is,The next provision The certificate holder is torequired
use all due fordiligence andpersonal Thissafety protection.”

isphrase andvery general, it does not mean tliatcertainly the
assured must accidents,himselfguarantee nor doagainst we think
it means that he shall not forrecover accident to which someany
want of care on his part have contributed. He is notmay re-

to use allquired possible butdiligence, all dueonly diligence.
Due or carediligence is sometimes said to be reasonable diligence

care,or and reasonable care is saidsometimes to be the ordinary
care of prudent term,It is notpersons. a but a relativeprecise
one. In an accident it would not reasonable tobe holdpolicy,
that this clause of the arequires assured of dili-higher degree

thangence areprudent accustomed topersons habitually use.
suchUnder a fewconstruction, would care to havepersons an

accident The due is notpolicy. diligence required inconsistent
with nor withinadvertence, such risks as andrunning prudent

run;cautious and the evidence thepersons habitually upon act
of the todeceased was not be deemed a violation ofnecessarily
this provision.

This conclusion is made the more clear a reference to theby
which allows alater reduced for re-provision, recovery injuries

orwhile or on the road-bedceived of a rail-walking being bridge
If on the of a will notroad-bed defeat away. walking railway

claim under the it is not to be that the contractpolicy, supposed
means a railroad trackthat shouldmerely crossing necessarily
have that effect. Whether the railroad shouldmerely crossing

the case reduce the claim to thein lower clas-plaintiff'spresent
determine,sification, we do not as this was notquestion presented
trial,the at the and has not been the defend-by ruling argued by

v.ant. See as to this Duncan Association,AccidentPreferred
27 Jones & 145.Spen.

The has relied ondefendant Tuttle v. Travellers' Ins.strongly
Co. 134 In that thecase,Mass. 175. deceased was on a dark
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track,on a was killed aevening railroad andalongrunning by
whichtrain came trackfrom behind. He made the railroadup

for-travel,his and did it to theA referencepath unnecessarily.
in inthe case shows that it evidenceoriginal papers appeared
station onthat the railroad to which was was the samehe going

started,tracksof the as the hotel and that itside from which he
be the withoutcould reached from hotel by public ways crossing

wastracks. A also referred which fromto,any plan (speaking
showed that the convenient and natural modepresent memory)

station,of the hotel the infrom to the-going especially evening,
was the Under these circumstances it was heldby public ways.
that the act of the in and thedeceased railroadgoing upon along

ontrack a dark when trains andwereevening, coming going
it,over an anwas to andobviousexposure unnecessary danger,

and was not all due for andusing diligence personal safety pro-
tection. That case in its facts and circumstances was dif-quite
ferent thefrom present.

reasons,For these in court,the of thea ofopinion majority
the was entitled theto to the evidence.plaintiff go jury upon

sustained.Exceptions

Rooney Day Cordage Company.John vs. Sewall and

.4, 28,Suffolk. December 1893­ March 1894.

Allen,Field, Knowlton,J., Holmes,Present: C. Morton, Lathrop,
Barker,& JJ.

— —Personal andInjuries—Master Servant Dangerous Machine Risks of
— — —Employment Action Evidence Custom.

person another,When a enters agreesthe of impliedlyservice he to assume all
business,of includingthe risks the injuryobvious the risk of from the kind

machinery used;openlyof then and it is immaterial whether he examined the
machinery making his orbefore contract not.

factoryproprietor projectingIf of a has in use holdingthe a set screw for the collar
upon pulley, althoughaon a shaft which is athere is safer kind of set screw in

use, personduty enteringcommon he no to a employowes his pulleyboxto the
shaft, changeto the set aor or screw for one.safer

yearsfortyperson oldwho was over and had had experienceA considerable was
factory soft,aemployed piles looselyin to haul of hemp alongcoiled the floor


