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AylwardJames vs. John O’Brien.

17, 20, 28,Middlesex. March 1893. November 1893.

Allen, Holmes,J.,Field, Knowlton, Morton, Lathrop,Present: C.
Barker,& JJ.

— —Rights Pewholder PossessionAdverse Demolition Pews as Matterof of
Expediency.of

pewsconveyances deeds, exceptof in a Roman Catholic inTwo church the form of
seal,them or forthat neither of was under seal called a were executed in 1843

by Bishop, conveyances gran-1852 the the soil. Theand who owned ran to the
forever, subject condition,tee and his heirs to a and described the onterms

grantee might rights granteethe as broughtwhich lose his owner. The an ac-
jn defendant,pews bytort for thetion of destruction 1885of the the a Roman

priest, who had them taken down archbishop.Catholic under instructions theof
society religious church,theThereafter held services in a new and old build-the

fairs,ing given by society, Sundayused forwas etc. the and for a school. The
Held,judge plaintiffordered a verdict for the defendant. that the was entitled

jury questiongo gained pewsto to the on the whether had byhe a title to the
possession, respect rights owner,adverse and that in histo as if such title should

established, plaintiff position pewholderthe stood in thebe same as a in a
any general law, are,of that,church other denomination under the rules of which

necessary meeting-houseit has become to down aif take if it has become so old
practicable, parish proprietorsruinous that its further use isand not the or need

payment pewholder pew;amake to for his meeting-not the removal of but if a
down, pews merely expediency,is taken or the arehouse removed as a matter of

pewholders payment.are entitled tothe

Tort, for the destruction of two in a churchalleged pews
in forand the disturbance of thebuilding Cambridge, plaintiff’s

as a therein.pewholderrights
Court,in the J.,the trial beforeAt Superior noThompson,

made aswas to the title to the butplaintiff’squestion pews;
contended that werethe defendant owned as inthey only pews

church, toa Roman Catholic the laws and ofaccording usages
denomination. Itthat was not denied that thereligious pews

defendant,out and removedwere taken order of the and aiby
been,where the altar had anderected the devotedstage building

to the hereinafter described.purposes
19, 1842, oneMarch and othersOn toBinney conveyed

Fenwick, then the Roman Catholic Boston,Benedict ofBishop
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of on inland Fourth Street that ofa partparcel Cambridge
deed,a is incalled East which form aCambridge, by convey-

ance in fee with the usual covenants. this landsimple, Upon a
known as Church ofchurch, the St. John in East Cambridge,

built,was who subscribed to apersons build-partly by generally
fund, but whose several whening subscriptions, amountedthey

dollars,hundred.to the sum of one were as the sub-accepted
sums,for a with additional to beprice pew, togetherscription

determined an auction sale of the of choice theby right among
when the church wassubscribers smallercompleted; partly by

others, didcontributions from who not subscribe for andpews;
also raised on a on thispartly by money mortgage property,

off all.afterwards paid by
3, 1843,On Fenwick executed to oneApril anMcGinley

instrument in in the form of a deed not under seal orwriting,
seal, church,for a a in said then num-calling pewconveying

53, 65,and numberedbered afterwards the deed containing
conditions that the and his heirs shouldgrantee a certainpay

contribution, and in default thereof shouldquarterly forfeit the
and that should sell the samepew, they auction.only by public

afterwards sold his to the toMcGinley same oneright Patrick
and interlined thebefore in testimonium clause inKing, said in-

“words,strument the toSale Patrick at sale atKing onepublic
hundred dollars.” continuedthirty-seven in theKing owner-

1872,of untilthe when it was soldship pew and conveyed, by
a indorsed thethereon executrix ofwriting by withKing, acting

heir,his to afterwards,the andonly plaintiff; and down to the
of,of thetime acts the remainedcomplained inpew his owner-

heand alloccupation, taxesship thereon.paying
Fenwick,the will of 1846,who died inBy the title to the

church to John Bernardpassed Fitzpatrick, Coadjutor Bishop,
16, 1852,onwho executed to oneJanuary Walter Welch an

in identical ininstrument formwriting with the instrument
to,hereinbefore referred a in saidconveying pew church then

57,numbered 45 and afterwards numbered which said Welch
continued in the andundisputed occupation of untilenjoyment

23, when he transferred1855, his to the same to theMay right
a which at thewriting appears bottom of the instru-plaintiff, by

and the afterwardsment, and down toplaintiff the time of the
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of inacts remained thecomplained undisputed occupation
thereof, alland taxes thereon.paid

said 14,1866,the will of onBy Fitzpatrick, duly proved May
the church was todevised, certain trustsproperty subject de-

Fenwick, toin the will of the ofclared HeBishop Albany.
trusts, 1867,20,to the on Johndeclining accept May J. Wil-

Boston,then and the Roman Catholicliams, now ofArchbishop
thetrustee under will ofwas and onappointed Fitzpatrick,

6, 1873, was also trustee under ofappointed the willJanuary
Fenwick.

57,$140The Welch for No. andplaintiff pewpaid always
a forit as himself and hisused wife andfamily pew children.

toFor No. 65 he executrix $250,pew paid King’s and rented
in of thereit, six,seats which were at first $1for each per

$1.50for each andafterwards for $1.25 eachquarter, latterly
of thereThe which werequarter. about one hundredpews,per

wood,were enclosureschurch,in the of with doors andordinary
and cushioned seats. Itwalnut inrailings thatappeared pews
from time to time soldchurch were at auction,the time ofthe
announced the altar,such sales from thebeing by parish priest

to bethe that were sold onwith fact the Thethey premises.
altar,in andchurch had it an until were asorgan removedthey

stated, as well as the andhereinafter other furniturepictures
churches;in Roman Catholic and was inusual always kept

thesubstantial contributions of the wholerepair by Congre-
theof whichor werepewholders but a smallgation society,

proportion.
March,is a Roman Catholicdefendant and inThe priest,

Williams,1873, sent whowas is the ofby Archbishop Ordinary
in the situated,diocese which church isCatholicthe Roman and

do, to theso to take of of incharge parishhas St. John’spower
with directions from saidspecial Williams toCambridge,East

therein,church thea new old edificebuild become toohaving
theneeds of orfor thesmall A lot ofcongregation society.

the churchfrom old wasland not far in 1873, andbought May,
defendant, under the directions andthe of theauthority Arch-

thewith building, announced hisbishop, proceeded having
to to theso do accustomedcongregation to worshippurpose

andChurch,John’s the meansprocuringat St. therefor by
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other, from con-theinand waysfrom individualssubscriptions
gregation.

wasnew churchof the1876, when the basementIn the year
ofto date the writtheabout ten previousand yearscompleted,
of de-order theaction, was removed bythein this organ
of the newthe basementJohn’s Church tofendant from St.

held,that time asfromwereserviceschurch, where religious
com-church wasnew fullyin Church. Thewell as St. John’s

dedicated;wasdate it28, at which1883,Januarypleted by
in John’sno celebrated St. Church.and mass wasthereafter

announced,announced, it to be fromor causedThe defendant
bechurch, not said inthat mass wouldnewthe altar of the

to intheand offered pewholdersin Church,future St. John’s
forChurch, of theirJohn’s compensation pewsSt. wayby

free,rent of similartherein, athe use for limited period, pews
atrent of the same usual ratesnew until thechurch,in the

for his inthe theamount to sum pewholder paid pewwould
however,not, oroffer to sellHe didJohn’s conveySt. Church.

church, none ever soldin the new have been(andpewsany
innor to holders of St. John’s Churchto give pewsthere,)

church,thein new itas beingrights pewholders againstany
Church, andthethe of Roman Catholicpresent accordingpolicy

defendanthis orders from the The wasto Archbishop. requested
a few the in Church toof St. John’s saidpewholders openby

therein, butfor services so tochurch declinedreligious always
orders,The was down thedo. altar taken defendant’s aby

was in its theand church was used onputraised platform place,
for the school of the and the rooms inSundays Sunday society;

basement were used several societies of thebythe charitable
a and other offor the con-temperance society, purposesparish,

or it has been usedbut not forsociety; anygregation purposes
those of the orother than of St. John’scongregation society

Church.
1885,October, church,all the theIn in thosepews including

defendant,the were taken down order of theof plaintiff, by
the of theunder instructions and the woodworkArchbishop,

thereof sold or and since that time the church build-destroyed;
been, orders,has the defendant’s* or with hising by permission,

a other theused as a hall for fair and entertainments bygiven
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or of John’s itsChurch,St. schoolcongregation society Sunday
which,choir, times,and for the said atbenefit of at asociety,

made;for admittance has been and has also been usedcharge
a school.for Sunday

offered evidence,The defendant uncontradicted theby plain-
tiff, that his hereinbeforeto show all acts recited were done

and,of Williams,under the order and authority Archbishop
forto the was thesubject plaintiff’s objection, permitted, pur-

of what there are and whom saidpose showing powers by
exercised in the Romanare Catholic Churchpowers regarding

the and of and real estate and theholding managing property
to offerexercise of certain as to thereligious worship, testimony
denomination,methods and of that theandusages decrees of

1868,held inthe council that of theshowing many ordinary
ofof are vested incorporate powers proprietors meeting-houses

officers; but neithercertain theecclesiastical nor thetestimony
of thethe ofdecrees touched aquestion rights pewholder who

to hishas a title pew.
testified, did,further that inThe defendant he ineverything

erection churchto the of the new and servicesregard suspending
he acted under thechurch,in the old directions ofonly the

; that the the defendantArchbishop gave instructionsArchbishop
onto the a certaincongregation,to announce publicly Sunday,

thatthat time therehis determination after should be no more
in church;for the the newservices society exceptreligious and

announced from the on thatit was so altar topublicly Sunday
the society.

2, 1884,that on March theIt further defendantappeared,
from the altar of theto be read new church,caused a notice
thethat withto the effect thealthough Archbishop agreed

that its bestof the in intereststhinking wouldparishpeople
Church,inno mass St. John’sbe toby having yet,promoted

threatened some fewavoid all by pewholders,complicationslegal
formalor take andmightand that the congregation society legal

Church,matters St.on certain John’s aaction regarding meeting
of the Roman Catholic orof the members congregation society

be held on aChurch would certain inof St. John’s theevening
to considerchurch,new whetherthe alterationsof shouldbody

inthe taken down St. John’s Church forpewsbe made and the
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of topurpose more room and better conveniencegiving seating
•the orsociety congregation.

6,On toMarch hundredthe from six1884, held,wasmeeting
men,seven hundred members orof the society,congregation

wasbeing including The defendantpresent, the plaintiff.
chosen to at the was madeand onepreside McKenziemeeting,

butclerk. About three hundred of thosetemporary present,
not tothe in a booksubscribed their namesincluding plaintiff,
the actedbut the whole numberfollowing agreement; present
and voted on the matters at thepresented meeting.

“, The ofmembers of the CatholicRomanundersigned, society
St. John’s Massachusetts,Church in theirEast signCambridge,
names in formal toconsent to be such andand remain members
be thegoverned rules of saidby andby-laws society, and
to no formal duties asaction with theirattempt inconsistent
members of the Church,Roman theCatholic or in ofviolation

orlaws of saidusages Church.”
Several votes were the :passed, including following
“ thatVoted, Geo. F. McKenzie be clerk for the current

year.
“ Voted, that henceforward mass be no incelebratedlonger

the old church of St. John Fourth Street.upon
“ Voted, that to more room andgive better conve-seating

niences, the in oldthe churchpews down,be takenJohn)(St.
movable seats orand be substitutedpews therefor.

“ Voted, that a committee of five be the chair toappointed by
nominate and to thisreport the names of threemeeting persons
to act as to theappraisers value ofappraise the beforepews

are taken down.”they
The committee of five the chair nominatedappointed by

and three toreported gentlemen act as re-who wereappraisers,
the ofpresident bank,a anspectively and a realassessor, estate

auctioneer.
The was and thereport accepted, adjourned.meeting

did notIt that theappear thusas constituted had eversociety
held another meeting.

The at clerk,the wereproceedings themeeting proved by
McKenzie, who made a book,record of them in a asbeginning

“: Parish,follows John’s 6,St. March 1884. Meet-Cambridge,
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in the of1884 the members ofing year the Roman Catholic
or of St. Church inCongregation John’s East Cam-Society

called announcement from thebridge, by public altar on Sun-
2d,March for1884, theday, of whetherpurpose considering

down,services be discontinued and the taken in churchpews
on Fourth Street.” asbuilding herein itExcept did notstated,

that this was a of theappear or of themeeting pewholders,
of a or of theproprietors membersmeeting-house, of a society,

sworn,or that a clerk was elected or as in 38provided chapter
Statutes;of the Public nor that the chosen saidappraisers by

vote were or acted inappointed accordance with the provisions
of said chapter.

It further that theappeared who was a real estateappraiser,
auctioneer, had inbeen that business for and hadmany years,
sold church,in thepews inmany 1872selling auction a num-by
ber for various from $150prices, $300,to and inup and1878

or nine taxes,1879 for auction,alsoeight for toby public $20
$22.50 each./ The made aappraisers written of theappraisal

each;a of sixat value dollarspews and on cross-examination
one of testifiedthem that this sum was arrived at theby taking

of thecost materials Used inprobable each andfitting up pew,
therefrom the diminution of thisdeducting value wear. Theby

offered,so awardedamount but not towas'publicly tendered,
defendant;the but none ofpewholders by them theaccepted

offer. It further that theappeared abandonment of the use of
the old church was with the of theapproval of themajority

orcongregation society.
ruledThe that there was nojudge of St.organized parish

John, or orparish in theunorganized religious sense ofsociety,
Statutes;the Public38 of that there was nochapter regularly

of suchcalled ormeeting and nosociety parish, election oflegal
thereof, or ofclerk of and noappraisers pews, forproceedings

down the and theplaintiff’s pews, thereof, undertaking appraisal
said chapter.

that, theHe further ruled church been erectedbuilding having
detailed, defendant,under the circumstances the as the parish

the orders of the oronlypriest, obeying Archbishop, Ordinary,
in church,not liable this suit for thewas theclosing removing

theand church to the uses describedpews, devoting building
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evidence, of and withoutin the the the plaintiff,against will
to him.compensation

defendant;verdict for andThe a reportedordered thejudge
for the the Judicial Court.the case of Supremeconsideration

action,to hisIf not entitled maintainwasplaintiff judg-the
otherwise,verdict;to be the casement was entered upon the

towas for trial.stand
March, 1893,in and after-The case the barwas atargued

wards theon the briefs to allwas judges.submitted
(M. forWeston-Smith, M. theJR. withJD. Weston him,)

plaintiff.
Melntire,JR.JE. Roar O. for the defendant.J.

Allen, The must be determinedJ. inde-plaintiff’s rights
of the ofthe statutes to orpendently relating power parishes
of downto take andproprietors meeting-houses meeting-houses

Those to ofdestroy pews. apply proprietorsstatutes meeting-
who as thehouses have and powers givenorganized corporations,

38,therein are to be exercised Pub.the Sts. c.by corporations.
et There are27 also statutes howseq. providing specially§§

Roman Catholic Pub.churches become incorporated; Sts.may
;38, 1879, 108;48-50 St. c. it notc. but does that theappear§§

church or in becameever undersociety question incorporated
these statutes.

Constitution,Under the ofEleventh theAmendment adopted
1833,in the Roman denomination stands on the sameCatholic

denominations,before the law as other sects andfooting religious
case,and in the nothere statutes apresent being having special

the of the onapplication, rights parties generaldepend principles
Massachusetts,as in and onof law the whichapplied usages

here.have Not is to bemuch from decisionsprevailed light got
the of elsewhere,to inas andrights pewholders England where

laws, ofdifferent and administrationusages, systems religious
established.have been v. Federal Street Meet­Attorney General

1,3 64.ing-house, Gray,
is,The first what the title? Therequestion was plaintiff’s

this,was as toevidence and the states that at thereport trial
no made to the towas as title thequestion butplaintiff’s pews;
the defendant contended were ownedthat as arethey only pews

inowned Romana Catholic tochurch, the laws andaccording
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to looktherefore intoof that denomination. We haveusages
the theto see what sort of a title had.plaintiffreport,

The Prior tosoil in St.Archbishop.title to the stood the
1855, 122,c. were real estate. Tres-in Boston)pews (except

would with a to hislie for interferencepass pewholder’s right
Sounseville, A of theJackson Met. 127.pew. 5 conveyancev.

therefore, underTheshould be deed.pew, conveyancesby
in andwhich the executed 1848claims title wereplaintiff 1852

the twowho the soil. These conveyancesownedby Archbishop,
underdeeds,in form that of them waswere the of neitherexcept

seal, render the con-nor a seal". This omission wouldcalled for
But theas of real estate. plaintiffineffectual deedsveyances

ran to theclaims title adverse Thepossession. conveyancesby
forever; however,heirs to a condi-and theirgrantees subject,

tion. on thethe terms whichalso described granteesThey
The were inlose their as owners.might conveyancesrights

to estate in allform to a title real respectsadapted convey good
seals,for thein the want of seals or words andexcept calling

them,under if understood their title tograntees theyoccupying
a which todone,be had basis uponas have begingood, they may

athe had titlean adverse Whether plaintiff gainedpossession.
of The court couldwas a fact.adverse questionby possession

law, title,him, to his werule as matter of as andnot against
to so. the had aplaintiffdothink did not intend Certainly

tohis unless the titletitle,as tosufficient case for the jury,
the todifferent from titlein church pewsa Catholic .ispews

in other churches.
of case to inthe the show that 1843There is in factsnothing

churches, whenthe title to in Catholicor 1852 conveyedpews
orin different that itindividuals, held themwas any way,to by

inthe than thepewholders,conferred different uponrightsany
The variousdenominations. piecesotherchurches of religious
and ofthe methods thatintroduced to show usagesof testimony

of the ofthe rightsdo not seem to touch questiondenomination
of theto The decreesa title hiswho has pew.a pewholder

show that of thein to ordinarycouncil held 1868 go many
of vested inaremeeting-housesof proprietorscorporate powers

officers; but do not reach the questionecclesiastical theycertain
ofof hisvirtue ownershipa byrights pewholder acquireswhat
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a toIn the asthesepew. respect plaintiff pewholderrights,
stood in the same in a church ofas aposition anypewholder

denomination,other rules ofunder the andgeneral principles
law.

The of himselfa as between andgeneral right pewholder,
the or the of the is settledparish, proprietors meeting-house,

a course of decisions. or theTheby proprietors,parish, may
abandon the as a of withoutplace publicmeeting-house worship,

to the beany liability pewholders, although pews may thereby
useless;rendered or and the fact that thequitenearly meeting­

house is fit to does notstill be used render the or theparish pro­
Fassett v. First Parish in 19 Pick.liable. 361.prietors Boylston,

It is within the of the or to deter­thepower parish, proprietors,
church,mine whether to take down a makeor to alterations and

The cannot them from this.repairs. pewholder prevent doing
The or the are the owners of the andparish, soil,proprietors,

determine all matters relative to the structure to bethey may
Wood,maintained Daniel v. 1 Pick.thereon. 102. v.Gay Baker,

Mass. In Allen, 497,17 435. re New South 13Meeting-house,
Nevertheless, the517. of the is held to be ofright pewholder

such that he isa -nature entitled to an if the orparishindemnity,
the exercise their to take down churchproprietors the whenright
it is in such a condition itsthat demolition is not neces­actually

If it has become to take down asary. necessary meeting-house,
that is to if a has become oldso andsay, meeting-house ruinous
that its further use is not the orpracticable, parish proprietors
need not make to a for the removal of hispayment pewholder

But if a is taken down or thepew. meeting-house arepews
as matterremoved a of the aremerely pewholdersexpediency,

entitled to This rule has been so oftenpayment. stated and
maintained, that it must be taken to be the settled law of this
Commonwealth, however the belaw Howardmay elsewhere.
v. First Parish in North 7 Pick. 138.Bridgewater, Kimball v.

347,inParish 24 Pick. 349.Second GortonRowley, Hadsell,v.
9 Cush. 508. FirstWentworth v. Parish in 3Canton, 344.Pick.

It is obvious if forthat, reason ofthe wor-placeany public
has been so that services are noship changed, religious longer

held in the church which was used for that theformerly purpose,
is diminished;value of a much but when suchpew haschange
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of thefrom orbeen made reasons expediency, parish pro-merely
on demolish thecannot and withoutgo pew makingprietors

ofto the owner it. He has anstillcompensation existing right,
valuable, which, nevertheless,not be but is en-which verymay

theto undertitled laws. servicesrecognition Religious may
otherthere,be re-established or uses of his bepew openmay

theto pewholder.
hadThe no demo-in to therightsArchbishop greater respect

of than anlition the plaintiff’s pews organized religious corpora-
had,of of itstion other denomination would have reasonbyany

is notof church. The of thethe right pewholderownership
ofto the such a tosubject corporation destroypowerabsolute

it could asruled, law,the and not be matter ofpew; properly
thethat wererights gone.plaintiff’s wholly

terms of in ofUnder the the the of areport, majorityopinion
aside,the be set and the stand forthe verdict must casecourt,

Case to trial.trial. stand for

Flynn Campbellvs. Charles another.&William A.

Middlesex, 28,7,September 1893. November 1893.

J., Holmes, Knowlton,Field, Allen, Lathrop,&C. JJ.Present:

—— MasterInjuries and Servant Action.Personal

by from a coal to a fireB. to wheel coal shed room. While heemployedA. was
shed, dumped through hatchwayshovelling in the a load of coal was acoalwas

yearsroof, striking A. in B.’sinjuringand him. had been service for fourthein
shed,way puthalf, in which coal into the but did notthe wasa and knewand

brought upbe The coalwhen it would done. was ontimethe exactknow
canal, lighters Duringdischarged from the theand into shed. hislighters by a

by B.been warned when coal toemployment, A. had never was be delivered.
Held, duty part upononwas no of B.’s A. foundthere breach which couldthat

injury.hisaction foran

tort, twoThis is an action ofHolmes, broughtJ. against
Theto forrecover damages injuries.personaljointlydefendants

thedefendant,the Boston Wovenbyemployedwasplaintiff
from shed room.coal a coal to a fireto wheelHose Company,


