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cross eachwill first reach the where the lines of travelpoint
fourThe the car wasother. is thatplaintiff’s nearlytestimony

crosshundred feet from him when he to Hanoverproceeded
to beento Elm It seems haveStreet Street. day-diagonally

ofand it does not when the driver the carlight, although appear
first he should notsaw the no reason haveplaintiff, appears why
seen him The evidencebefore he the brakes. waslong applied
that on thehe the brakes five or ten seconds before collision,put

when the front the car was feet from theor of about twenty
It was the of of the car to athe driverplaintiff. duty keep

streets,reasonable lookout for andteams from cross rea-coming
collisions,car,sonable hiscontrol of so as to avoid and we think

that there was evidence for the thisthat was not done.jury
canNeither we that there not forwas evidence thesay jury

that the was in the exercise of dueplaintiff care. Apparently,
ofif the the car had beenspeed checked, the col-seasonably

avoided,lision would have been and the was imme-notdanger
diate when the undertook to cross the tracks.plaintiff See

StreetKerrigan v. End 158 Mass.West 305.Railway,
sustained.Exceptions

CompanyBoston Ferrule A.vs. Edwin Hills & others.

25, 19,Suffolk. January 1893. May 1893.

Field, J., Allen, Holmes,Present: C. Lathrop, Barker,& JJ.

— —Objectionable byEquity Use Tenant Manufactory Nuisance.of

story buildingThe tenant of one of a manufacturingused purposesfor may main-
equity above,tain a bill in to restrain the storytenant of the in the floor of

passagewhich there are beltingholes for the of machinerywhich runs the of
tenants, allowingboth from business,sand and acids inused his and the fumes

acids, throughof the to come the holes in injurethe floor and machinerythe
goodsand of the former.

Bill in equity, 13, 1892,filed theFebruary thatalleging
was in theplaintiff business ofengaged andmanufacturing

andferrules, carried on itsselling business of onmanufacturing
the third offloor the numbered 291 Streetbuilding Congress
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thein it from of thein Boston rooms leased ownerby building,
lease; the on 1,the term of leasea written that Aprilbeganby

into1888, then entered ofthe theand occupationplaintiff
andtherein delicateleased expensivepremises, putting machinery

business, ;andits term had notfor thenecessary expiredyet
ever since that date carried on itsthat the had businessplaintiff

;inof on the that the defend-questionpremisesmanufacturing
in the of andants businesswere engaged polish-manufacturing

mirrors and other and the and insame,glassware, sellinging
the summer leased the fourth floor of saidof 1888 they building

thereof,from the owner took and established theirpossession,
;there to runbusiness that themanufacturing power machinery

of the and of the wasdefendants obtained fromplaintiff engines
floor,in thesituated below the third and wasbuilding conveyed

to the the andof defendants means ofpremises plaintiff by
that, in that the run oneorder from floorbelting; belting might

another,of the to there suitable made inwere holes thebuilding
that there werefloor which thethrough severalbelting passed;

holes inof such the the premisesflooring separating occupied by
defendants,the from the andthose alsoplaintiff occupied by

;inand thenumerous smaller cracks crannies that theflooring
the inand holes in floor were the samebelting essentially

1, 1888,onand condition and at the time whenAprilposition
been; that,hadtook as sincethe defendants intheypossession,

on the defendantsmanufactures,its used large quanti-carrying
and and foracids,ties sand and allowed had aof they long

acids, acids,time the and and the ofallowed sand fumes the to
cracks,the and crannies inholes,sift and come thethrough

and fall the the topremises occupied by plaintiff,uponflooring
materials,of andthe the machinery, goodsgreat damagevery

manufacture,manufactured and in of of sandparticlesprocess
it,in the and and and thegetting machinery injuring ruining

materials,fumes of theacids and acids corroding machinery,
knew,and that the defendants when entered intogoods; they

of the the character of thethe occupation premises, plaintiff’s
business, and had been that timesince notifiedthey frequently

acids,the of the caused the sand and andby damageplaintiff by
thereof,to a continuance butprevent continuedrequested they

acids,sand,their and ofto allow fumes acids to come theupon
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_the tobusiness was suitedthat plaintiff’spremises;plaintiff’s
situated;is that thewhere it andthe and buildinglocality

at law.anwithoutwas adequate remedyplaintiff
of bill that bethe was the defendantsThe mightprayer

sand, acids, ofand fumes to comefrom acidsenjoined allowing
fromand the theleased occupied plaintiffthe byupon premises

defendants;the thatand and theleased occupied bypremises
sumto a certain as todefendants be decreed pay damagesmight

the plaintiff.
bill, and asdefendants demurred to the assigned groundsThe

2. the bill did1. of That notWantof demurrer: equity.
and did noton the of thedue care part plaintiff, chargeallege

of or wantdefendants had been negligencethat the anyguilty
full,That the had a ade-the 3.of care in plaintiffpremises.

law.atand complete remedyquate,
sustained, and the billthe wasAt demurrerthe hearing,

dismissed; theand plaintiff appealed.
for theWilliston,S. plaintiff.

Austin, 2d,J. forH. L. W. the defendants.Harding
fairJ. The of the bill isHolmes, interpretation plaintiff’s

floor above its rooms and has holesthat the naturally properly
it, and that the onin defendants their businesscarryknowingly

as to send fumes of acid and ofin such a way large quantities
holes the andsand thesethrough plaintiff’supon premises,

andto corrode and itsspoilthereby machinery goods.
one of them has noAs between adjoining proprietors, right

here,to do is itthe others what ofas andagainst complained
to action to that thebe no answer an saywould plaintiff might

There would be no need to inshut his windows. allegehave
be inbusiness was unsuitable to- carried on thatthat theterms

in ofthere was the mode it on.or that carryingnegligenceplace,
of the defendants’the was a manifestAs damage consequence

it ifbusiness, fact could not carried onthe that theythey help
the form of declara-would be immaterial. Seethat business

608,4 B.in v. Helen's andSmeltingtion St. Co. & S.Tipping
11 H. L. Cas.Co. 642.St. Helen's v.Smelting Tipping,
be be that thethat could wouldThe justification urgedonly

conflict,owners that areinterests of theyadjoining necessarily
meritorious, the law has to themthat adjustboth intrinsically
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line,a and that the com­by quasi physicaldrawing damage
of on ofwas the side that line and must beplained right put

instance,held, forwith the as inwas Middlesexup by plaintiff,
McCue, 103, Elliott,Co. Mass.149 and v. 146 349.Rogersv. Mass.

But in to wereif the theallegations regard fully proved,injury
there can no wouldbe that this defence notquestion prevail.

ofThe acid fumes land in sufficientdischarge upon neighboring
doto harm is sodeemedquantities clearly beyondsubstantial

the limit of use of areasonable man’s that courts havepremises
of isheld as matter law that it actionable. v.Wesson Wash­

Allen,13 White,burn Iron 104. Rex v.95, 1 Burr.Co. 333.
Forbes,v. L. 3 409.Lambert, R. Cooke v. L.Eq. R.Crump

be5 166. This to the of tothe usesEq. subject questionmay
inthe thewhich land is but thatneighborhood adapted, question

is before us atnot this stage.
If the defendants are not liable, the to besupposing damage

under their control as it be onmust thealleged, that ten­ground
ofof floors the sameants different havemanufacturing building

a to do more towards each other’s unin­right making premises
ofthan owners houses inhabitable a could do.adjoining Ascity

of betweenline must beconflicting drawnany adjustment rights
on nothere is doubt that it underpractical grounds, may vary

instance, inFor indifferent circumstances. ofviewEngland,
manufactures,of theirthe national importance great arejuries

that, on,ininstructed counties where works are carriedgreat
stand on extrememust not St. Helen’srights. Smeltingparties

11 L. 642. But we rule,Co. v. H. Cas. cannot as mat­Tipping,
law, defendants are not Itter of that the liable. be saidmay

rooms inthe need not have hired thisthat plaintiff building,
doubt,did,that, if it took the risk. No whenand it once isit

or riskthat a certain shall bedecided attached toliability a
relation, into thatthe relation takesparty enteringvoluntary

But bethat risk. what risks shall attached to relation is aany
is,of in the first Theinstance. argumentpure question policy

hasthe come to nuisance,that in a broad sense theplaintiff
if, here, islease earlier thaneven as the the defend­plaintiff’s

free not to the feeBut a man is as as isbuyants’. he not to
hire, that ait is immaterialand has comepurchaserwholly

473,v. 6to the Commonwealthnuisance. 475.Upton, Gray,
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It seemsL. 1 Ch. 66.Co. R.v. St. Helen's SmeltingTipping
Wood, Nuisances,is same as to lessees. (2d ed.)that the law the

574, 575.§§
shoulddefendantsthereasons whyIf there are any special

inbe the an-shoulddo,to what allegedallowed do they theybe
is is a general rightbefore us whether thereThe questionswer.

sand, in thefumes and modewith acidinvade lowerto premises
finds itif thein a building,described, manufacturing aggressor

tonot admit thebusiness. arefor his We preparednecessary
overruled.such a Demurrerofexistence right.

Sly Hunt,C. vs. JohnElisha executor.

7, 19,MayMarch 1893. 1893.Bristol.

Allen, Holmes, Morton,Field, J., Lathrop,C. &Present: JJ.

— —Res Judicata Record.Evidence

recover for services rendered to theIn an of contract to defendant’s testa-action
duringtor, periodphysical the acondition of testator certain within whichthe

probatein Thehis will had been made was issue. record of the of thelast
will, Supremewhich had been contested in the Judicial Court between the

defendant, groundpresent plaintiff and on the that the testator was not of
will,disposing memory signingand the time ofand mind at the wassound

Held, rulingobjection.in without that a theadmitted evidence that record
conclusive, defendant,plaintiff andas between the and thatthe case was theof

making disposingthe of will was of sound and mindat time the andtestator
concerned,making willmemory, far a was was correct.so as

Contract, forrecover services renderedto the toplaintiffby
testatrix, Wilmarth, 1,1883,C. fromthe defendant’s Mary April

trial,of the1,1887. In the course theto conditionphysicalJuly
case,inissue the theof the testatrix an introducedbeing plaintiff

October, 1886,to that from about 1885 toevidence showtending
afterwards,will,made her and her mentalthe testatrixwhen

Thefaculties had deteriorated.well as materiallyas physical
ofevidence without the record thein objectiondefendant put

will,' contestedhad been theof her which by plaintiffprobate
Itand tried aJudicial Courtin the by jury. appearedSupreme


