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Studley.George vs. G.Currier SamuelO.

8,19, 1893.April1892.JanuarySuffolk.

Morton, Lathrop,Allen, Holmes, Knowlton,Field, J.,Present: C.
Barker,& JJ.

—— Limitations.StatuteDissolutionPartnership Suit Partnersbetween ofafter

stockbrokers, a a stockB., copartners of inA. were the owners seatand as
firm and wasexchange, standing of B. The failedthe in the nameseat

Although accountsformal settlement ofin there was nodissolved 1873.
partners, agreed of matter indetermination thebetween the it was that the

Held,1888, the thatpartnership affairs. B. sold seat.Insuit would settle the
proceeds,a share ofwas a bar to A.’s claim for thethe statute of limitations
belongingcases, specificin some that where articlesand that the doctrine stated

part-yearsthan six after the of thea firm are for more dissolutionto retained
partners, may bybynership, of the an action be maintainedand sold onethen

Field,received, J.,money apply. Allen &had and did notthe others for C.
Morton, JJ., dissenting.

proceedsin a the of of aan action to recover share of the sale seatThe defendant
not,exchange waiving remedyin that the shouldin a stock does the defence

equity, right upto set limitationsin waive his the statute of with the"samebe
equity, plaintiffthe in and as ifas if suit were the case stands the hadeffect

against sale,equity proceeds mightin enforce a trust of thesued to the as he
done.have

Contract, dollars, halfto recover seven thousand onebeing
amount the defendant from of athe received the sale seatof by

in Boston an association.the Stock Exchange, unincorporated
Court, Hammond, J.,in the before whoTrial Superior reported

Court,for determination ofthe ease the the JudicialSupreme
follows.in substance as

defendantThe and wereplaintiff formerly copartners, doing
seat,of Thea business commission stockbrokers. of theprice

dollars, to thewas one was "associationwhich thousand paid by
firm, name ofbut taken in the the defend-the wasmembership

toant, the rule not become members.allowing partnerships
time, was and the hadunlimited,that seat noAt membership
value.transfer

1873,firm the andThe failed in defendant thereafterplaintiff
butno no formalbusiness dissolution or settle-together,doing

;everwasment; of the firm affairs made.
'
2159.VOL.
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1888, limitedIn the in the Stock Exchange beingmembership
value, sold the seatand a seat a transfer the defendanthaving

$14,000.for and thebetween thewas said plaintiffNothing
untildefendant the from time of the failure afterabout seat the

and usethe sale the Thedefendant.by ownership, possession,
to the mem-of the seat the ofwere a personprivilege pertaining

ber, and was evidence the of this whilethere that use privilege
firmthe much more to thecontinued was worthpartnership

it; that thethan the nosum for but there was evidencepaid
hisdefendant than aswith the seat otherwisedealt afterwards

that,evidence afterThere wasprivate undisputedproperty.
failure, defendant,the under a rule of the inExchange,the

toorder to his the firmretain creditors whomembership, paid
were of cent more ofmembers the twenty-five perExchange
their claims than other creditors received. He maderespective

own neitherthis from his the con-payment pocket, plaintiff
fromasked to contribute. The defendantnor beingtributing

fines intime to assessments andtime afterwards paid conformity
of and forwith the rules the many yearsExchange, occupied

of business withoutseat for the transaction histhe private only,
of Theof the firm or the plain-plaintiff.rightrecognizing any

ofa trust enforceable in favor thetiff claimed that there was
firm after dissolution.its

the that thewaived defence plaintiff’sThe defendant remedy
but the ofin statute limitations. Thewas pleadedequity,

in set-off forfiled a paiddefendant also declaration money by
the use for assessments and contri-tothe defendant plaintiff’s

butions.
defendant, on thefor the and set-The directed a verdictjudge

in If the could maintainoff for the set-off. plaintiffdefendant
newaction, were to be set and a trialboth verdicts asidehis

ordered; theotherwise, was to be on verdicts.enteredjudgment
1892,at the bar in andThe case was after-argued January,

to allon the briefs thewards was submitted judges.
for theA. plaintiff.Hemenway,

Richardson, for the defendant.S. W.L. K.Dabney
the seat inKnowlton, J. the Stock atAlthough Exchange

forand a time after the dissolutiontime itthe was bought, long
transferable, benot and could not usedof the waspartnership,
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or in themade defendant’s per-availableany way except by
it, that it wasof the contends prop-occupation plaintiffsonal
firm that continuedin which the had a interestbeneficialerty

dissolution, theafter the and when itthat was sold proceeds
be defend-were assets to divided Thebetween the copartners.

ant itcontends that was a mere which couldpersonal privilege,
another,not be of inthe orsubject equitable ownershiplegal

and inthat there was no trust of the firm. Hefavorresulting
that, trust,also if there was from naturea theargues, resulting

of the and the use for which the seat was theright bought
trust which itwould be would be to useanimplied obligation

firm,for the benefit of the firm the of and notlife theduring
an to continue to use for hisit the benefit of co-undertaking

after the dissolution theofpartner partnership.
doWe not deem it theto decidenecessary questions arising

case,in this of the which are free for wenot frompart difficulty,
that,are of if there was a trust enforceable in favor ofopinion

the firm its dissolution,after this action is barred the statuteby
of limitations. The firm andfailed, ceased to do business in

there was1873. no formal of theApril, Although settlement
accounts between the the states thatpartners, the deter-report
mination of the matter in suit will settle affairs,the partnership
and it forthat seventeen from thefairly appears nearly years
close of the inbusiness 1873, until the lastpartnership April,

1889,of else to the hadpart everything relating partnership
settled,been and treated asclosed and there had been no

the to have this seat of orattempt plaintiff ac-by disposed
ascounted for a of the firm’s assets.part

It is settled thatwell suits between to obtain anpartners
account and settlement of the affairs of the are sub­partnership

ofto the statute limitations. It is a inrule suchject general
that,cases in the absence of an contract in toexpress regard

matter,the or of conduct of the which works an exten­parties
suit,sion of the time for thea statute to run atbringing begins

thedatethe of This is established indissolution. asEngland
inwell in Massachusetts and most of theas other American

L. 5Knox v. R. H. L. 656. v.Gye,States. 10Noyes Crawley,
31, Brooks, 212, 242,v. 9Ch. D. 39. Farnam Pick. John­247.

173, 182.Ames,son 11 Pick. Allen I.v. v. 11 R.WoonsocketCo.
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288, 295. Penn. Kerr,72 St. 409. v.McKelvy’s appeal, Gray
46 Ohio St. 652. Richardson v. 126 Ill. v.Gregory, King166.

that,14 La.Wartelle, An. 740. It is clear if this had been a
suit to obtain the of this seat an accountproceeds through

affairs,and a settlement of the it wouldpartnership have been
ofbarred at the six from theexpiration termination ofyears

the or more than eleven before thispartnership, actionyears
was brought.

If it had been a suit to establish the defendant a re­against
trust for the benefit of the itsulting wouldplaintiff, equally

been barred.have Where a trust results of lawby implication
from the of the consideration forpayment property conveyed

another,to the statute to run in favor of thebegins holder of
the title the owner atlegal against the timeequitable of the

if there is no of theconveyance of therecognition cestuirights
trust, and if his are thenrights at theque recognized, time when

the holder of the title to holdbegins anadversely. Against
trust the statdte does not run until thereexpress ordinarily is an

trust,disavowal of the or some other breach of faithopen which
rise to an action. There is a wellmay give distinc­recognized

tion between trusts and or constructiveexpress resulting trusts
Wade,in v.this 17 Ves. 87.particular. Farnam v.Beckford

Brooks, Bates,v.9 212.Pick. 110Ripley 161.Mass. Harlow
Coburn,Dehon,v. 111 Mass. 195. Davis v. 128 Mass. 377. Kane

Ch. 90. Henrici,v. 7 Johns.Bloodgood, 377,120v. U. S.Speidel
Moses, Maine, 465,v.Baxter 77386. 481. McClanev. Shepherd,

Green,6 C. E. 76. Prewett v. 28 Miss.Buckingham, 92, 99.
a theOn under statute ofquestion arising limitations, the
of is on the Gibson,burden Pond v. Allen,proof plaintiff. 5 19.
is no evidence of fact orThere circumstance in theany case

totends show that anwhich affirmatively trust was everexpress
created, and there was no for the onquestion that of thejury part

trust,Even if there had been ancase. theexpress defendant’s
after the termination ofconduct the waspartnership equivalent

a of it which ato cause of action.repudiation gave
theIf the defendant wasright acquired by of such a kind

a in favor of the firm as result,that trust owners would by
law,of from the of the consideration foroperation payment it

in itthe beshares,equal with muchby copartners might argued
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the defendantis no offorce that there evidence byrecognition
andfirm, as the ownershipthe title of the inasmuchof equitable

— underwhichuse seat in theand of the Exchangepossession
never be any-couldthenrules of the existingthe Exchange

theofthe personthan amore privilege pertainingthing to.
— inhis buy-him better to do dutyenabledmember merely

firm, and he onlymember thestock as a ofand sellinging
for the timethe firm the benefit of his privilegepersonalgave

firm’sthein toother he triedas promotebeing, just ways
interests.

thewhilewas evidence that the use of this privilegeThere
the firm thantowas worth much morecontinuedpartnership

deemedbesum for it. But if his use of histhe privilegepaid
to the titlea of the trust inevidence of regardrecognition

that helasted, evidencethere is nowhile the copartnership
than his prop-it afterwards otherwise asdealt with private

failureafter theevidence thatThere was undisputederty.
membersto the firm creditors who wereheof the firm paid
of theircent moreof the Stock Exchange twenty-five per

■ thisother creditors and thatreceived,thanclaimsrespective
hisin order retaina rule of the towas done under Exchange
theHe made this from his ownpayment pocket,membership.

not nor asked to contribute any-contributing beingplaintiff
also from time to timetowards it. He afterwards paidthing

Ex-in with thefines rules ofand theassessments conformity
his in thefor seat Exchangeand occupiedmany yearschange,

withoutof his businessthe transaction private recog-for only,
of the firm or of the From 1873plaintiff.rightnizing any

the inwas communication betweenthere no partiesto 1889
toa use of a or ofit. Suchto privilege propertyregard

be to have beenheld title must deemedhe the legalwhich
facts showof absolute Thea claim right. undisputedunder

theto the now claimed plain-a use adverse byclaim and righta
thatinwould not have been warranted findingthetiff, and jury

anofand were inuse recognitiondefendant’sthe possession
was a trust whichIf there everin theright plaintiff.equitable

a causebe no doubt thatin there canenforcedcould be equity,
the terminationof it arose afterthe enforcementof foraction

use thedefendant toas soon as the beganof the partnership,
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on This of actionhis own account. right wasprivilege solely
at the sixbarred ofexpiration years.

It the ofis therefore that before saleclear the seatlong by
to have itthe defendant the accounted for in aplaintiff’s right

affairs,to orsuit the to have asettle trust in itpartnership
enforced,and been barreddeclared had of time.lapseby

acontends that to maintain anThe-plaintiff right action for
had onand received the sale of themoney up seat thegrew by

defendant. most it the ruleIn is thatjurisdictions statutethe
of limitations affects the and does not theonly remedy, destroy

is local inIt its and a debt barredright. it isapplication, by
benot but a consideration forextinguished, a newmay promise,

be ifor collected inis obtainedmay jurisdiction another State
But,inwhere the is not force. isstatute as shown Mr.by

Crowninshield, Mason,in Le 2 151, 168,Justice v.Story Roy the
ofloss the means of a leaves of theenforcing right right nothing

thewhich law can take hold the will of debtor,of theagainst
inwithin the differs littleand effectjurisdiction practical from

of isdestruction the It heldthe thatright. everywhere adverse
of real estate for the inperiod thepossession prescribed statute

it,not a suit toof limitations bars recover but aonly gives good
owner;former andthe there aretitle decisions andagainst

dicta in courts the same rule tomany adverseapplying posses­
of v.sion 1Hudson, Brev.personal property. 311.Cockfield

Hair, Jones,v. 15 Ala. 194. Jones v. 248,Howell 18 Ala. 253.
Cochran,v. 34 Miss. v.Clark 65. Winburn 9Slaughter, Tex.

Vandever,v. 3Vandever Met.123. 137. Ewell v.(Ky.) Tid­
v.well, 20 Ark. 136. Kirkman 7 Heisk. 222. PrestonPhilips,

Chase,124, 61,16 v.v. Vt. 130. Baker 55 N. H.Briggs, 63.
Parker,Holt, 115 U. S. 620. Brown v. 28v. Wis. 21.Campbell

of these courts is held thatit there is a distinctionBy many
debts,the ofstatute limitations as tobetween applied where it

the and as toaffects a suit toremedy recoveronly, applied prop­
title;isit held to transfer thewhere while others it iserty, by

in all cases the statutedecided that the Inextinguishes right.
it has been held thatthis Commonwealth an owner of personal
to itwhose has been barred the statuteright replevyproperty by

cannot take and hold itof limitations one who has hadagainst
forof it more than six or one to whomyears,possession against
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it for thatheldthe who adverselyit has been sold by person
Freeland, The court142 Mass. 383.of time. v.length Chapin

to such afind it decide whether possessiondid not necessary
cir­under allof for all anda titlewould work purposeschange

that takingbut in thecumstances, peaceablyholding remedy by
the rem­in this asis as barredeffectually jurisdictionpossession

theonethat a from whomsuit, and purchaser againstedy by
vendor,hisin a as theyis barred stands as positiongoodremedy

nowfor the decision of the casefurther than iswent necessary
this if thedecision,us. Under the ofbefore authority property

in insteadchattel with the title ahad been an stranger,ordinary
defendanta in owned the subjectof seat the Stock byExchange

trust, haveadverse for six wouldto a possessionresulting years
offor the owner to recover it bymade it impossible possession

suit, it and hold it in theor to obtain other against pos­any way
sessor, of suchor a from him. If the holderagainst purchaser

world fora effectual all theproperty, having possession against
to aof his to use and of it andthe rightprotection dispose give

it,title, on hisan should sellgoodpurchaser equally professedly
how could it said that the it wereaccount,own be ofproceeds

useto the of the former owner instead of himself ? Butreceived
case doowner,the the defendant was the and couldin present

chose,hewith the as as he was restrainedexcept byproperty
trust ceased to be in law orthe trust. The cognizable equity,

and sold the as hishe used fromHavingand own.property
seat,tothe title the the which hethe legal moneybeginning

own,as his and to treat it asfor it he received the attemptgot
use firm to ato the of the is an trustimposereceived attempt

of a sale there trust enforceablethe when was noproceedsupon
sold.the thingagainst

reason, well for others,as as the which hasdoctrineFor this
cases, that wherein some articlesbeen stated specific belonging

for moreare than six after the dissolu-a firm retained yearsto
and then sold one of the anof the partners,tion partnership, by

the others had andbe maintained forby moneyaction may
received, notdoes apply.

the defence that the shoulddefendant, in remedyThe waiving
towaive his set the statute of limi-did not upin rightequity,be

in andas if the suitsame were equity,with the effecttations
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case as ifthe stands the had sued in to enforce aplaintiff equity
of assale,trust the the he haveagainst proceeds done.might

“been,to suchThe answer a suit would have Your toright
the in thea trust seat hands ofenforce theagainst defendant
sale,barred before the and thewas of the form of thechange-

not revive it. The titledoes to the is inlegalproperty money
seat;who had titlethe the to the andlegal cannotperson you

the asof inavail received toyourself money useany part your
ofthe enforcement the trust.except Your cause of actionby

the of trustfor enforcement a the is sameagainst themoney
that had for the ofenforcement a trust the seatyou against

sold,it was have itbefore and lost of time.”you by lapse
We are of that the wasopinion not receivedmoney theby

firm,to the use of the anddefendant that no trust can be
it.enforced on theagainst Judgment verdicts.

IMorton, J. that I am unable toregret with theagree
of the of the Icourt. think there was evi­opinion majority

that the seat was which thedence defendant held inproperty
for benefit of thetrust the firm. It was intaken the defend­
name the firm could not beant’s because a member of the

and was for out of ofultimately paid the theExchange, profits
the andfirm defendant. It lackedequally by plaintiff some

ofthe incidents Itof could be usedordinary property. only
and notdefendant,the was originally descendible norby assign­

in can be usedable. A the andgross only owner, isway by
nordescendible but isnot neverthelessassignable, Itproperty.

because a thousand waswas valuable dollars for it. Therepaid
that it be transferable,was the madealways possibility might and

limited,bethethat as in themembership might just case of war
was athere that thepossibility States,Unitedpremiums always

so,no tounder dolegal obligationthough them.might pay Wil­
Heard, 140 U. S. See also529, 538.liams Osborn,Jerneganv. v.

To hold that it155 Mass. 207. was not would leadproperty to
that,result ifthe it had been madeextraordinary transferable,

had been atand the limited timemembership after the termi­any
of or theduringnation and theperhaps partnership, defendant

the forhad it for amount which hesold afterwards it,sold he
the whole sum hiscould into ownhave put pocket, italthough
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was forhad been both and boughtforpaid partners,equally by
the firm’s business.

the next isthat the seat questionwasAssuming property,
of limitations. Thewhether this is barred the statuteaction by

seat thewas and the were received defendantsold, byproceeds
Unless,in occurred between1888. hadtherefore, something

that date and in to take allthe of the seat 1872purchase away
of the this action canto share inaright plaintiff proceeds,tht^

be maintained.
held, elsewhere,It has been both in this andStaterepeatedly

that the statute of as to actions affectslimitations personal only
the and does not Thistheremedy, extinguish right. proposition
is Roche,a v.ofsupported Bulgerby great weight authority.
11 Pick. 36. v. 19 Pick. v.Mann, 535.Thayer Brigham Bige­

Dike,12low, Met. 268. Putnam v. 13 535. Hancock v.Gray,
Franklin Ins. Co. 114 Mass. 155. v. 145 Mass.Shaw Silloway,
503, 506, Holbrook,Jackson v. Minn.507. 36 494. v.Christy

122,49Farlin, Mich. 319. v. 4Sturges Crowninshield, Wheat.
Jemison,207. v.Townsend 9 How. 407. InsuranceMichigan

Eldred, 693, Westover,v. 130Bank U. S. 696. Waltermire v.
Kern­4 20. Grantan, 16, Burr,v. 54 Cal. 298. Buckingham v.

Ludlum, 137, Grant,10 Stew. 147. Parker v. 91 N. C. 338.
Morris,v. 9Goodwin 322. v.Oregon, 105Campbell Maple,

Jordan,Penn. St. 304. v.Jordan 85 Tenn. 565.561, Fievel v.
275,Tex.Zuber, Beauvoir,67 279. Owenv. De 16 M. & W. 547.
Owen,De Beauvoir 5 Exch. 166.v. Dawkins v. 6 Ch.Penrhyn,

318,D. and 4 51. In re 11App. Cas. Ch. D.Alison, Miller284.
Q.1Dell,v. B. 468.[1891]

where,In some States there are cases ofby express provision
statute,the the isright the of aextinguished by lapse statutory

such are some of the cases referred to inperiod; the majority
But in this State there never wasopinion. intimation thatany

statute,such was the effect of the or that the adverse possession
of the of limitationpersonal property during period extinguished

owner, Freeland,the title of the until 383,v. 142 Mass.Chapin
if that can be as ofregarded the sort. Itintimating anything

that thewas held statute barred theinvariably affectedremedy
“it, but did As observedno more. Mr. A stat-by by Langdell,

toute such effect would notlong possession be a statutegiving
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—for for actions,the time it wouldlimiting be a stat-bringing
ute to the of title torelating acquisition property.” Langdell,

PI. 121.Eq. is,The of the(2d statute thatlanguageed.) §
“actions,certain tort,contract and com-including shall be

menced within six next after cause ofthe action accrues.”years
197,Pub. Sts. c. 1. What is the ofcause action in this case ?§

is theIt the defendant of from the ofreceipt by salemoney
firm;which held in or, words,he trust for the inproperty other

thefor and himself. When didplaintiff the cause of action
in this case accrue to the not till the de-plaintiff? Clearly,
fendant received the If the seat was notmoney. property,
then isthe defendant not accountable. If it was property,
then this cause actionof did not accrue to the untilplaintiff
the defendant seatsold the and thereceived All thatproceeds.

was,was decided in v. Freeland that where aChapin party
“could not he could not take force. What wereplevy by

“ -decide,” court,do the whereis, that, the statute wouldsays
bar tobe a a direct theproceeding original it can-by owner,

not defeated indirection within thebe jurisdiction whereby
is law. If he cannot he cannotit take withreplevy, his own

court declined tohand.” The consider what the effectexpressly
be in ease heldof statute would a chattelthe for sixadversely

werein this taken intoState another State theyears by origi-
and he suedwas there for itwrongful possessor thenally by origi-

owner, be the onwhich must final test thenal whetherquestion
of a chattel for sixadverse years thepossession extinguishes

of owner. If weretitle the there different oforiginal periods
limitation, trover,be foras there andmight replevin, assump-

for adversesit, which should a title ? Inpossession give real
the of adverse is different.actions effect Ifpossession continued

it thethefor title of the formerstatutory period, extinguishes
owner, and bars suits him for ofall the hisby recovery property.

effect of the adverse of aIf the chattelpossession someduring
were to bar all remedies the former ownerstatutory period by

it,to has never been held inrelation thisin then(which State,)
be that the former wouldwell owner loseit his title. Itmight

was Holt,said inthat what v. 115is U. S.possible Campbell 620,
statute,view of theaddressed to thiswas in ofviewespecially

that court inof Townsend v. Jemison, 9 How.languageprevious
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be, v.the court in Holt407; but thathowever Campbellmay
tolimits the of title property bypersonalcarefully acquisition

Theto propertyadverse property.possession tangible personal
was anof that It incorporealin this case was not description.

of Itnor trover.could be the ofIt not subject replevinright.
limitations, so as itstatute of farthat theis generally agreed

action, The seatthein affectsto choses remedy.onlyapplies
more anal­isthe defendant held in the Stockwhich Exchange

which was thein than to theto a chose action propertyogous
whichubiFreeland,in v.ofsubject controversy Chapin supra,

were counters.shop
settled, be barred andalso, that oneIt is well remedy may

isThe in each case whether theanother not. remedyquestion
Clark,In Pick. it was193,that is chosen is barred. Lamb v. 5

notes,been maintained for theconceded that trover have-might
court,but that that action was The heldnevertheless,barred.

to of in as-the was entitled recover the defendantthat plaintiff
received him on account of the notes withinsumpsit money by

419,Dawson,six In Graves 133 it was held thatv. Mass.years.
in an action for malicious the could recoverprosecution plaintiff

it,afor false out of andamages imprisonment growing though
barred;for falseaction se would have beenimprisonment per

action,that notthe court the was for falsesaying imprison-
Owens,ment, but for malicious In 28v. Ala.prosecution. Ivey

it was held that641, for the ofassumpsit proceeds property
lie, and that the cause of action accrued when thewould defend-

receivedant the trover haveproceeds, notwithstanding might
for conversion ofbeen maintained the butpreviously property,

222,barred. In Kirkman v.was then 7 Heisk. it wasPhilips,
that, foran action the of theheld although recovery property

barred, not,was an action for its value was wasitself and not
the bar to the former. In v.affected Wilkinsonby applying

206, it held6 C. was that the could sue theP. plaintiffsVerity,
in detinue his contract as bailee to deliverdefendant theupon

he had sold andbefore converted it to hisyearsthoughplate,
use, and an action of trover would have been barred. In theown

468,Dell, Q.case of v.recent Miller 1 B. whichvery [1891]
lease,trover for the conversion of a it was held,was following

in substance the laid down in Wilkinson v.principle Verity,
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that the defendant not that from whomcould show the party
sixhe in faith it more thantook the lease had convertedgood

before the the action. See alsocommencement of Gil­years
535;Wilbur, 120; Mann,more v. 12 Pick. v. 19 Pick.Thayer

; Farlin,Hancock v. Franklin Ins. Co. 114 155 v.Mass. Christy
Mich.49 319.

concede, case,We for the of that a bill forthismay purposes
an of theall would have beenmattersaccounting partnership

firm,in sixbarred from the dissolution it is'of theyears though
621, 636,inheld Riddle v. Whitehill, 135 U. S. that the statute

law,notdoes as matter of to thatrun at date.necessarily, begin
case;isBut this not such a and in Knox v. L. 5 H. L.R.Gye,

656, which is a case in of that outleading support proposition,
three,of four who Lordthe thejudges gave opinions, including

wereChancellor, of that an action would lieevidently opinion
one the other for his share of a sum receivedpartner againstby

dissolution;the other more than six after the Lordby years
“that thatChelmsford would be a differentobserving very thing

a for an account of all thefrom suit transactions.”partnership
329,in 126 Penn. St. a50 Zell’s whosurviving partner,appeal,

after themore than dissolution re­twenty years unexpectedly
ofa sum on accountceived large property formerly belonging

firm, held liable to the heirs ofto the was the deceased partner
share,their a bill them for an offor thebythough accounting

affairs would have been Seebarred. also Chouteaupartnership
238;Barlow, Whitehill, S. 621;110 U. S. Riddle v.v. 135 U.

948; of Law,on Part. &Bates 17 Am. 1284.Eng. Encyc.§
We also concede that an action to recovermay money alleged

ordue reason of a constructiveto be by trust willresulting be
ofbarred six the timethe from when the trustlapse yearsby

no case has been inarises. But referred to which it has been
that, an action to suchheld because establish a trust was barred,

of theor interest cestui trust in thethe claimedright que property
trust wasbe to the It isto of nosubject extinguished. conse-

how the trustee asserts hisstrongly allegedquence absolute
whoOne converts the of another to hisownership. property

circumstances asserts inuse under theown man-any strongest
conversion,ner, the act of his to and dominionright overby

Clark,it; and the above,but Lamb v. other cases cited show
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not extin-a continued for six willsuchthat possession years
he sue inowner, assump-so that cannotthe title of the realguish

withinthe defendantof receivedsit for the property byproceeds
the of the action.before commencementsix years

however, thestand, on footingThis does notcase altogether
onThere was evidenceconstructive or trust.of a resulting

an ex­that there waswhich a could have foundjury properly
inis that an trusttrust. It well settled express personalpress

Jordan,v.Childsbe created and shown paroi.property may by
Coburn,Davis106 Mass. 321. Davis v. Mass. v.125 590.Ney,

v.128 Mass. Chacev. Mass. 128. Chase Perley,377. 130Chapin,
Minchin, 265.148 Mass. Minchin v. Mass. Gilman v.157289.

to show99 N. Y. 451.McArdle, There was tendingtestimony
business,was withthat the seat for the firm’sbought exclusively

ofof the firm’s for outa and wascapital, ultimately paidpart
—firm,of the one and one halfthe half theprofits plaintiff,by

defendant,the that the no business in stocksdefendant hadby
firm’s;the ofoutside that the had to be in the name oneseat

of the because the firm as such could not be a memberpartners,
that,of the Stock and as the defendant was wellExchange;

not,with the business and was the seattheacquainted plaintiff
was in the defendant’s name. under circum­put If, these
stances, defendantthe had declared that he held the seat for
the benefit of the there can be nofirm, doubt that he would
have held it an Purr, Keen,trust. v. 1upon express Wheatley

1008, 2,See Jur.551. Pom. n. for collection of cases.Eq. §
an trustBut be shown circumstances as well asexpress may by

Coburn,declarations. Davis v. 128 Mass.express 377. Gads­by
v. 14den S. C. 210. v. Ill. In98 523.Whaley, Clapp Emery,

Davis v. there wasCoburn no direct evidence of contractany
underor conditions which the was thereceived de­money by

fendant. The relied on circumstances to show theplaintiff
character in which the defendant held it. The court found an

trust. It have beenwould for the toexpress competent jury
find, case,in this that between the andby agreement plaintiff

indefendant the seat was taken the name of the defendant and
firm,held him for the ofbenefit the and for noby expressly

so,Ifother the had found that have con­wouldpurpose. jury
stituted an trust. All that is to ancreateexpress necessary
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trust in is some act or declaration onexpress personal property
the of orthe of andpart person ownershippersons having
dominion over the orhis theirproperty, manifesting plainly

trust,intention that held inthe shall be theandproperty pur­
or for orwhom which it shall be so Pom.person held.pose Eq.

152, v.987. ubi anJur. Gadsden Whaley, supra. Usually§§
andtrust is created shown the declarations of theexpress by

trustee,settlor, of theor or of both. Whether such a trust
ain eachexists is case of fact for the court orquestion" jury;

fact beand the theshown relations of the themay by parties,
and situationnature of the the inhad inviewproperty, objects
the and other circumstances.disposition, Gadsden v.making

Coburn,and Davis v. ubiWhaley supra.
trust,anIf there was then the statute of limitationsexpress

not to run untilwould there was a distinct ofbegin repudiation
defendant,it the which was home to theby brought plaintiff.
Coburn, case,v. ubi InDavis that the suit was notsupra.

until after the defendant had receivedyearsbrought twenty-five
the and after the death of themoney, eighteen years plain-

it;senttiff’s intestate who had and the wholeduring twenty-
three,with the offive the first two or theexceptionyears,

thehad as hisdefendant treated itown, andmoney mingled
it heldhis own But was that thewith funds. action was not

barred.
defendant in this case contends thatThe he the ad-held seat

fromand as his own the time of the dissolution of theversely,
that,; and, as testifies that at time ofuponfirm the thebearing

said he thatthe was thedissolution defendant hadplaintiff glad
left. The denies that he said so.the Themembership plaintiff

into do to thefirm ceased business 1873. According plaintiff’s
either verbal or written between him-passedtestimony, nothing

in sale orthe defendant to the ofself and theregard disposition
its to the ofthe time of down time the saleseat from purchase

in Thethe defendant 1888. defendant testifiedof the seat by
fines, assessments, and extra toan retainthat he paid percentage

is to show that the knewThere ofnothing plaintiffthe seat.
at timethis, that the defendant therequestedor any plaintiff

There isto these totestimonyto contribute payments. tending
the diddefendantthat for several noth-show years substantially
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the actualwith the that useseat. There is to showing nothing
dissolution, so far as heof the seat the defendant theafterby

all, hadit at in from what itused was fact different previouslyany
made outforbeen. The defendant did not account the profit
taxes andof the ofthe seat after the dissolution. But payment

a tenant inand the of the rents and byrepairs taking profits
ofcommon, with the consent andwho took possession originally

cotenant, to shownot be sufficientwith his wouldagreementby
evidencean ouster him of his cotenant without unequivocalby
adversehome to the of theircotenant subsequentlybrought

Newhall,and 139 Mass. 268.exclusive character. v.Ingalls
defendant held theIf it is material to determine whether the

seat more six the under athan toyears adversely plaintiff,
forclaim of to the that is aknown thequestionright plaintiff,

as well as when the adversethe possessionjury, question began.
said, law,It cannot be as matter of that the adverse possession,
one,if firm. itthere was on the dissolution of the If isbegan

contended that the has abandoned and surrendered theplaintiff
seat to the that also is a asdefendant, for thequestion jury,
well as when he did it. It makes no defend­difference that the

own,ant sold the seat as his if in factthe did have aplaintiff
law, case,in it. The holds in a he receivedright that, such

use,a of the to the whether heportion proceeds plaintiff’s
toso receive them orintended not.

It is immaterial how other beenremedies have barredmany
not,thisif has and if the ofeffect others was not tobarring

Torts, 178,the Pollock on 179.extinguish plaintiff’s right.
of must,The the on the as itopinion majority goes ground,

statute,that the in an action for an andbarring accounting
trust,an action to a orenforce constructive has ex-resulting

think,the I andinterest.tinguished plaintiff’s upon principle
bar,that the when to a bill for anstatuteauthority, applied

or such affects thetrust,to enforce aaccounting, only remedy,
and does the of a to thenot extinguish right partner pro-

firmceeds of to the receivedspecific property belonging by
another six to the commencementwithinpartner years prior
of the action. be of Alabama and FrenchCases putmay

claims which illustrate the ofSpoliation injustice anyforcibly
which,firmother view. If a owned a for someship good
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name of one and whichreason, in waspartner,stood the
Alabama, and after the firm wasthe shortlybydestroyed

the vessel or claimdissolved, said aboutbeingnothing any
of and if theit,on accountthe United States partneragainst

in andname it stoodwhose expended money procuring pre-in
sustain the claim and itto alive withoutevidence keepserving

other and if the Statesto the Unitedanything partners,saying
claims,for the of such and a largepaymentafterwards provided

on of this claimthe accountreceived manysum was partnerby
would it not seem that the otherdissolution,theafteryears

to have the submittedat least entitledwere questionpartners
lost, waived,had or or abandoned theirwhetherto a jury they

of of the fact that anto a share the proceeds, irrespectiveright
?for was barredanaction accounting

case, trust,if there was a it has been so farIn the present
but to the a cer-that remainsnothing pay plaintiffperformed

ofsum, that determination this actionit is theand agreedtain
be noaffairs. There can objection,will settle the partnership

orof trust to thetherefore, on the partnership,either ground
Johnson 120 Mass.Johnson,of this action. 465.v.maintenance

433.Work, 6 Gray,v.Sikes
which directed for the defendantsverdicts werethink theI

trial ordered.and a newaside,be setshould
in thisMr. Justice Allen concurandJusticeChiefThe

opinion.

administratrix, and Mainevs. BostonCoakley,Ellen
Railroad.

administrator,McGrath, vs. Same.Matthew

13, 17, 1893.April1893.JanuarySuffolk.

Barker,Holmes, Knowlton,Allen, JJ.&Field, J.,C.Present:

—— and VoteDiscontinuance WarrantDedicationPrescription orbyHighway
—— Way, or travelled Place.TownHighway,ProvisoTownof

crossing1731, waspart inway and the which theina townlaid aswasA road
occurred, way, unless discon-yet such awassituated, accidentanwhichat


