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LightO’Maley vs. South Boston GasWilliam

Company.

1893.December 2, 1892. January 17,Suffolk.

Holmes, Barker,Knowlton, JJ.Allen,Field, &C.Present: J.,

— —— Liability Act NegligenceInjuries Employers’Personal Defective
— Risk.Machinery Assumption of

injuriesc.270, for occasionedthe St. ofa to an action under 1887, personalIt is defence
the con-reason of defectivein defendant’s employ, byto while thethe plaintiff,

”“ thatof the thedefendant,or plaintiff,dition the works, machineryof ways,
dangerand theknewthe fully appreciatedwhen he entered upon employment,

bewhich he was toto exposed.

270, forc.1887, injuriesSt. of personaltheunderTort,

in the defendant’s employ.to the whileplaintiffoccasioned
Court, Sherman, J., who, at theTrial beforein the Superior

forthe to return a verdict thedirecteddefendant’s juryrequest,
case fordefendant; and, reported theat the request,plaintiff’s

correct,was theof this court. If the rulingthe determination
stand; otherwise, the towas be set asidewas to verdictverdict

in theThe material factsand a new trial appeargranted.
opinion.

Barlow,J. P. for the plaintiff.
Parmenter,P.C. P. J. for the defendant.Greenough &

whileJ. The coal in a barrowplaintiff, wheelingKnowlton,

sheds,in the defendant’s coalon a run one of fell andoff was
The action is under theinjured. brought employers’ liability

1887, works,for an in270),act defect the(St. c. alleged ways,
defendant, itor of the contended that themachinery being

in ondefendant was not the runsguardsnegligent providing
testified,an The and itplaintiffto such accident. wasprevent

inthat he had assisted the same work at variousundisputed,
last fifteen and that coal shed andtimes the theyears,during

inruns all time remained unaltered construction.had the
law,If at common it would be forthe action were too plain

oftook the risk such accidents asthat the plaintiffargument
and that the isthat defendant notwhich liable.happened,
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Fitzgerald v. ConnecticutRiver 155Co. Ma­Paper Mass. 155.
Dore,v.honey that,155 513. But itMass. is contended under

to,the statute referred the rule is different.
It that,is well settled in the ofabsence a contractspecial

the andaffecting rights liabilities of the the statuteparties,
has taken defendants,from inaway it,inthe cases mentioned
the defence that the was causedinjury act of athe fellowby

ofservant the It isplaintiff. also anestablished by adjudica­
court,tion of this and decisions inby under a similar statute

that itEngland, has not taken away the defence that the plain­
tiff, and theknowing appreciating assumed’danger, voluntarily

riskthe of it. Mellor v. Merchants' 150 Mass. 362.Co.Manuf.
Thomasv. Quartermaine, Q. France,18 B. 685. YarmouthD. v.

Q.19 B. D. 647. Thrussell Q.20 B. D.v. 359.Handyside,
Q. Baker,Walsh v. 21 B. D.Whiteley, Smith v.371. [1891]

325.A. C. how andPrecisely when canthis defence be availed
of in cases works,where the and of the de­ways, machinery
fendant are found to defective,be has never been decided in
this Commonwealth. The nature of the defence was some­
what considered in Fitzgerald v. Connecticut River Co.Paper

Dore,and v. ubiMahoney which were cases atsupra, common
law, and that,it was held to be from onprecluded recovering
this the must notground, andplaintiff knowonly appreciate

risk,the but must assume it The ofvoluntarily. doctrine
of the risk of his anassumption hasemployment by employee

contract,from ofbeen considered the ofusually point view a
toor but as actions of tort forexpress implied; applied negli­

an it toleads the broadergence against employer, up princi­
who,maxim,the Volentinon Oneple expressed injuria.by fit

and a theassumes riskknowing appreciating danger, voluntarily
it,of has no of another who iscausejust against pri­complaint

for of the Asmarily existence betweentheresponsible danger.
two, of absolves thethe his the risk othervoluntary assumption

andthat leavesfrom him in eachrespect,toany particular duty
situation, ato take in withoutsuch the rightchances as exist

case,to a noclaim from In there isthe other. suchanything
him isof whoactionable on the primarilynegligence part
a failure to do his dutyIf there isfor theresponsible danger.

is,ethics, there as theto a standard of betweenaccording high
no ofparties, neglect duty.legal
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action iswhich this broughtof the underThat statutepart
“ from, or had notwhich arosefor defectsa remedy onlygives

ofto, theor theowing negligenceremediedbeen discovered
ofin the the employer,of serviceor any personemployer,

that the ways,of seeinghim with the dutybyand intrustecl
in Acondition.” proceedingor wereworks, propermachinery

there was-whetherthe questionunder it involvesnecessarily
works, inandin not machinerythe ways,havingnegligence

to thereferred is neglectThecondition.better negligence
aand of duty,to notof a owed the generalplaintiff,duty

which, not extendof the doesof relationsreason theby parties,
him.to

ofto the therightstatute does not take awayThe attempt
choose, which will estab-to make such ascontracts theyparties

Inand duties. the numerous enter-theirlish respective rights
labor,ofof kind which the employmentinvolveeveryprises

of to employees.is almostnecessarily dangerthere every degree
in the ofare made methods do-constantly beingImprovements

works,business, used.and in the and Theways, machinerying
would oftenof the and best involvelatest machineryadoption

of has been but little used,and loss that whichthe displacement
It wouldwhich was the best obtainable when beand bought.

to to one laborers tounreasonable attempt every hiringrequire
the and the best forpossiblesafest place machinery carry-have

anIt would unwarrantedon his business. be constructioning
statute, which to defeat to holdof the would tend its thatobject,

to contract tolaborers are no take the risk ofpermittedlonger
there are from thewhere peculiar dangersworking arrangement

from the kind or ofthe and theof used.place quality machinery
the of intentionexpressionbut on the ofNothing plainest part

would warrant anthe the statute such inter-Legislature giving
noWe have doubt that one contractpretation. may expressly

taketo the obvious risks of from inferior ordanger defective
as well since the enactment this asof statute before.machinery
so,If he his him indoes owes no to suchemployer duty respect

risks, and if he is contract,hurt from a cause included in the
maxim,statute,the notdefect is within the ofterms the the

Volentinon and heinjuria, cannot recover. Whetherjit applies,
he knows and of the is imma-theappreciates particulars danger
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terial, if he knows there is and contracts indanger, expressly
to it without to know theregard incaring particulars, and such

a case musthe be deemed to encounter it One whowillingly.
makes a contract to enter into a new relation undertakes vol-

do,what he to anduntarily hisagrees inasmuchagreement, as
it,the other acts is to be construed inparty upon reference to

the andobvious facts tocircumstances which it Whenpertains.
he to assume the risk from a certainagrees kind of machinery,
his action is in risk,reference toequally voluntary suchevery
whether he the orfully appreciates chooses to takedanger

extent;the risk of it without its and heknowing absolves his
from what otherwiseemployer would be a to make theduty
safer.machinery

The same reason applies where the withoutequally employee,
in toany express stipulation risks, enters a serviceregard which,

reason of the works,obviousby condition of the andways,
involves Such a contractmachinery, peculiar isdangers.

as to be from andimplied the situationought implied dealings
of and it hasthe the same effect ifparties, as made.expressly
The work to be done have reference tomay defects inspecial

works orthe beOne hired to makemachinery. may repairs
him to ofwhich reason theby conditionexpose peculiar dangers

of the it cannot be said that adefective workmanSurelyparts.
to obvious risksdoes not contract take the from theimpliedly

dothe when he to work incondition of themachinery, agrees
it. Nor it more be said that heanyof can does notrepair

contract, when he ina to workmake similar aimpliedly agrees
ofreason the inferiorbybusiness obvious dangersinvolving

to on.he it is be carried Hewith which knows ismachinery
chooses, and,not, as iffree to he harmthe service oraccept

it,of hecomes to him of his suffersacceptancereasonby
voluntarily.

to aIt in reference con-is manifest that these considerations
tract, fromor do not to resultingexpress implied, appty dangers

into existenceconditions which arise or which comedefects
contract, deemed tobeafter the of the which cannotmaking

have been when the contract was made.contemplated
toThe in this case does not seeminvolvedprecise question

inhave there has been muchbeen settled England, although
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toin questions closelyof regardand a opinionvariety"discussion
maxim,there that theall theIt judgesit. is held byallied to

the statuteas well to actions underinjuria, appliesVolentinonfit
law; haveof the cases whichbut noneat commonas to those

a contractthe effect ofdeterminedhaveour attentioncome to
reason of inferiorbyobviouslyin a dangerousto work place

Some­was made.contractwhen theor appointmentsmachinery
of anthatassumed the defenceto beentimes it seems have

isrisks of businessthe ato assume ordinarycontractimplied
statute, distinctionwithoutthe recognizing anytaken byaway

the conditionon knownan contract foundedbetween implied
theworks, in reference to whichof andthe ways, machinery

made, to fromin referencecontract is and a contract dangers
servants, ofof or the subsequent neglectfellowthe negligence

Q.21 B. decision371,In theWhiteley,the master. Walsh v. D.
of theof Lords Justices and athe Lindley Lopes, majority
taken,wecourt tends to the viewsupportof haveappeals,

the is on different So doesalsojudgment grounds.although
Quartermaine, Q. 685,in B.Thomas 18 D. whichthe v.judgment

often and buthas been considered explained, never overruled.
Baker, 325,In Smith A. C. elaboratev. wereopinions[1891]

Lords,in the House ofgiven considerable differenceshowing
of on someview of the we have beenquestions considering;
but of to work underthe effect a contract toexposure peculiar

made,from obvious when the contractmachinery, wasdangers
was not much considered.

case,In the the when he made his contractpresent plaintiff
theknew and to whichfully he was aboutappreciated dangers

himself; for andobvious,to werethey he had beenexpose
runs, time,to work onaccustomed the from time to for fifteen

which had remainedduring period they Weyears, unchanged.
are of that he contracted to workimpliedly on the runsopinion

that, ifas and can bewere, they defective,consideredthey
not the inthe defect is within the of 270,St. c.description 1887,

1, inasmuch as him nothe defendant owed in toduty regard§
it, and that itshe cannot continued existence wassay owing
to the of his employer.negligence

on the verdict.Judgment


