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R. Field othersPatrick Breen vs. Charles &

27, 21, 1892.SeptemberFranklin. 1892. October

J., Morton, Lathrop, Barker,Field, Knowlton,Present: C. JJ.&

—— — LiabilityPersonal Injuries NegligenceSewer Selectmen—Due Careof
— —Action Evidence.

personalagainst injuriesan forIn action the a occasioned toselectmen of town
defendants,plaintiff by negligence failing providethe the inof the to suitable

they employedsupportmeans for in whichof the sides of a trench had the
plaintiff buildinglay pipe publicpurpose a into for the of sewer one of the

town, trench,questions fallingthestreets of the the sides of the the inwhether
by wash-out, properly supported,of andwhich was caused a whetherwere the

sewers,plaintiff, experienced building ignorantwas in and of thewho was wash-
out, diggingin the sides did inout of the trench to the extent which he order to
lay pipe, failing trench,the and in to the condition of the of theobserve sides

care, jury.was in the exercise of due theare for
town,The engaged building publicselectmen of ina who are in a one ofsewer its

streets, injuries employed byto an personare liable action for occasioned to a
lay pipe trench, by providethem to in the bottom of a reason of their failure to

proper supporta for the sides of the trench.
againstIn an action personalthe injuriesselectmen of a fortown occasioned to

plaintiff by negligence defendants,the failing providethe of the in to suitable
supportmeans of for they employed plain-the sides a inof trench which had the

lay pipe purposetiff buildingto publicfor the aof of thesewer in one streets
town, town,of showingthe laying bythe records of the the theout of sewer

selectmen,the acceptingand the appropriat-votes of the town the andlocation
ing money sewer,to build the are inadmissible evidence.

Morton, J. This is an of defendants,action tort theagainst
as selectmen theof town of forGreenfield, injuriespersonal
occasioned theto the ofplaintiff the defendantsby negligence
in to suitable of the sides offailing provide means forsupport
a trench in which had the to forthey employed lay pipeplaintiff
the of a sewer in one of the ofpurpose building public streets.
Greenfield. The in theplaintiff contends that he was exercise
of due care, and that in of the want of theconsequence support
sides of the fell in him while attrench work.upon

There sides of werewas that the the trench nottestimony
found,safe, and have ifthe that themightjury properly enough,

sides had been not fallen in. As towould havesupported they
care, it that, an old hand.the he wasplaintiff’s appeared although
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showtothere thatsewers,at was testimony tendingbuilding
before, hetime of which washad been a a shortwash-outthere

occurred,in and thatat the where the fallingplaceignorant,
to which he out thecaused the The extentthis in.falling dug

the to the and whether that hadof trenchside lay pipe, any-
in, exer-with the and whether in theto do he wasfallingthing

it, all Itof due care in were for thecise doing questions jury.
risk,that he assumed the when he wasbe said ignorantcannot

a thefacts on which of riskof appreciationperhaps proper
them,was or not of orWhether he was ignorantdepended.

have carehe could failed in the exercise of due towhether
trench,the of the the alsoobserve condition sides of were ques-

for thetions jury.
is there evidenceThe whether wasquestion anyremaining

toto that the the theshow to was dueplaintifftending injury
tothe of which oweddefendants him.by any duty theyneglect

think The to the did not resultWe there was. plaintiffinjury
of It occurred in thefrom a defect in the the sewer. courseplan

construction, a to the sides offailure theof its through support
inof .the was the ofsewer control thetrench. The building

or ofnot direct the work itsdiddefendants. superintendThey
is evidence that the chairmanthereconstruction, althoughactual

but while it waswas there not every day, building.occasionally,
Wgate,the andandBut hired the Day, engineer,they plaintiff,

material wasfurnished the that requiredthe andsuperintendent,
sewer wereIn thein its construction. they performingbuilding

of the This be-for the benefit town. dutya ministerial duty
office, but neverthelessto virtue of their wasthemlonged by

Lowell, 564.124 The sewerv. Mass. whenministerial. Murphy
town; was notthe its construction au-to butbuilt belonged

the of ain performance imposedthe town duty bythorized by
cities, forand thetowns,it and otherlaws uponupongeneral

those, instance,for schools forbenefit, chil-like requiringgeneral
The construction was authorizedcertaindren between ages.

and that of itsthe town for its benefit inhabitants.by
thethemselves as hadThe defendants employed plaintiff, they

in the bottom of the trench. Thedo,to to lay pipethe right
not, therefore, inone ais whichcase they employed competent

and set the work inwho to theemployed plaintiffsuperintendent
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of thatthe effect mighthe was whateverwhere injured,place
to hire thenot bound plaintiffbeen. defendants werehave The
trench, but,of the havinghim to work in the bottomand set

so, which occurredliable to him forare any injurydone they
of his any negligenceto him in the throughcourse employment

officers orason their were publicWhether actingpart. they
not, make no differenceor circumstancescould under theagents-,

were whenbound,toas to their the defendant. theyduty They
to it wassee that rea-hired him to in awork place,particular

furnished to make it so,and materials weresafe, thatsonably
intheir theseand if occurred to him through neglectany injury

Allen,are v. 3 166. Os-liable. Nowell Wright,respects, they
v.borne v. 130 Mass. 102. Kranz IslandLongMorgan, Railway,

123 N. Y. 1.
of him toassumed theThey voluntarily settingresponsibility

do can­a kind of in a andworkparticular particular place, they
not avoid the which that act them as toduty him.imposed upon
The fact that the town also be liable does them.not relievemay

4 D.v. Ch. 693.Eaglesfield Marquis Londonderry,of
This case is not like that of a law topostmaster required by

subordinates,certain nor that of aemploy of a man ofcaptain
war, whose officers and crew are to it the sameassigned by

that him to its evenauthority assigns command, though they
are liable for theirinjuries ownoccurring through negligence.

East,Nicholson v. 15 384. v. LeMounsey, Despencer,Whitfield
Nor is it the754. case of an direc­Cowp. theagent following

tions of his work,as to and a toprincipal hiring setting person
without control or direction inhimself relation to mat­any the
ter, and within the strict line of his Theacting only authority.
defendants had full control work,over the over the of thehiring

it, and, it,men to do if chose to exercise over the mannerthey
done,in itwhich should be and hired and set thethey plaintiff

to work in the where he was is forIt aplace injured. question
the whether his was due to on theirjury injury any neglect part
to take for Bird,his Jones v. 5 B. &proper precautions safety,

Smith, Bumsted,Ald. Hall v. 2837. 156. Schinotti v.Bing.
6 T. 646. Hill v. 122Boston, 344,R. Mass. and cases cited.

town,records of the the out.The of the sewershowing laying
the and the of theselectmen, votes town the loca-by accepting
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tian and sewer,to build theappropriating weremoney properly
admitted to show the relation of the defendants theto work in

thewhich wasplaintiff engaged.
sustained.Exceptions

Delano,C. G. for the plaintiff.
S.W. (F.B. Greene,F. L.Hopkins B. Smith with them,)

for the defendants.

Timothy HolyokeM. Brown & another vs. Water
Company.Power

Same vs. Massachusetts Mutual Life Insurance
Company.

27, 21,Hampden. September 1892. October 1892.

Field, J., Knowlton, Morton, Lathrop, Barker,Present: C. & JJ.

Claim,— — —Taxes against Insolvent Estate Lien DeedPreferred of
Mortgagees.

Mortgaged property by mortgagees anysubjectwas sold the second and first to
it,uponvalid andliens the statement was made at each of the sales that there

“ unpaid upon property.”which awere certain taxes were claimed to be lien the
unpaid cityin taxes dueThere were fact to the which the tax collector subse-

quently againstproved preferred insolvencyas a claim the estate in of the
assignees brought againstmortgagor, and the of the latter actions the mort-

by Held,gagees paid bythe amounts them. that theto recover election the
against insolvency,prove thetax to amount of taxes the estate incollector the

enforcing against property pur-liens the in handsinstead of the the of the
chasers, obligation part mortgagees payan on ofdid not create the the to the

taxes,assignees and that it was thatthe amount of the immaterial the deeds
propertygiven by mortgagees conveyed subjectdid that wasthe not state the

to these liens.

of taxes theContract, to recover the amount certain paid by
sub-The cases wereof the Winona Paper Company.assignees

Court, and, forafter themitted to the plain-judgmentSuperior
facts,tiffs, which,on so far asto this court on appeal, agreed

in thematerial, opinion.appear
Brown,T. M. se.pro

Wells, for the defendants.G.


