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PATrIOK BREEN 9s. CHARLES R. FIELD & others

Franklin. September 27, 1892. — October 21, 1892.
Present: Fierp, C. J., Knowrron, MorRTON, LAaTHROP, & BARKER, JJ.

Personal Injuries-— Sewer — Liability of Selectmen — Due Care— Negligence
— Action — Evidence.

In an action against the selectmen of a town for personal injuries occasioned to
the plaintiff by the negligence of the defendants, in failing to provide suitable
means of support for the sides of a trench in which they had employed the
plaintiff to lay pipe for the purpose of building a public sewer in one of the
streets of the town, the questions whether the sides of the french, the falling in
of which was caused by a wash-out, were properly supported, and whether the
plaintiff, who was experienced in building sewers, and was ignorant of the wash-
out, in digging out the sides of the trench to the extent which he did in order to
lay the pipe, and in failing to observe the condition of the sides of the trench,
was in the exercise of due care, are for the jury.

The selectmen of a town, who are engaged in building a public sewer in one of its
streets, are liable to an action for injuries occasioned to a person employed by
them to lay pipe in the bottom of a trench, by reason of their failure to provide
a proper support for the sides of the trench.

In an action against the seleetmen of a town for personal injuries occasioned to
the plaintiff by the negligence of the defendants, in failing to provide suitable
means of support for the sides of a trench in which they had employed the plain-
tiff to lay pipe for the purpose of building a public sewer in one of the streets
of the town, the records of the town, showing the laying out of the sewer by
the selectmen, and the votes of the town accepting the location and appropriat-
ing money to build the sewer, are admissible in evidence.

Mogrron, J. This is an action of tort against the defendants,
as selectmen of the town of Greenfield, for personal injuries
occasioned to the plaintiff by the negligence of the defendants
in failing to provide suitable means of support for the sides of
a trench in which they had employed the plaintiff to lay pipe for
the purpose of building a public sewer in one of the streets, of
Greenfield. The plaintiff contends that he was in the exercise
of due care, and that in consequence of the want of support the
sides of the trench fell in upon him while at work.

There was testimony that the sides of the trench were not
safe, and the jury might bave found, properly enough, that if the -
sides had been supported they would not have fallen in. As to
the plaintiff’s care, it appeared that, although he was an old hand
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at building sewers, there was testimony tending to show that
there had been a wash-out a short time before, of which he was
ignorant, at the place where the falling in occurred, and that
this caused the falling in. The extent to which he dug out the
side of the trench to lay the pipe, and whether that had any-
thing to do with the falling in, and whether he was in the exer-
cise of due care in doing it, were all questions for the jury. It
cannot be said that he assumed the risk, when he was ignorant
of facts on which perbaps a proper appreciation of the risk
depended. Whether he was or was not ignorant of them, or
whether he could have failed in the exercise of due care to
‘observe the condition of the sides of the trench, were also ques-
tions for the jury.

The remaining question is whether there was any evidence
tending to show that the injury to the plaintiff was due to the
neglect by the defendants of any duty which they owed to him.
We think there was. The injury to the plaintiff did not result
from a defect in the plan of the sewer. It occurred in the course
of its construction, through a failure to support the sides of the
trench. The building of the sewer was in the control of the
defendants. They did not superintend or direct the work of its
actual construction, although there is evidence that the chairman
was there occasionally, but not every day, while it was building,
But they hired the plaintiff, and Day, the engineer, and Waite,
the superintendent, and furnished the material that was required
in its construction. In building the sewer they were performing
a ministerial duty for the benefit of the town. This duty be-
longed to them by virtue of their office, but was nevertheless
ministerial. Murphy v. Lowell, 124 Mass. 564. The sewer when
built belonged to the town; but its construction was not au-
thorized by the town in the performance of a duty imposed by
general laws upon it and other towns, and upon cities, for the
general benefit, like those, for instance, requiring schools for chil-
dren between certain ages. The construction was authorized
by the town for its benefit and that of its inhabitants.

The defendants themselves employed the plaintiff, as they had
the right to do, to lay pipe in the bottom of the trench. The
case is not, therefore, one in which they employed a competent
superintendent who employed and set the plaintiff to work in the
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place where he was injured, whatever the effect of that might
have been. The defendants were not bound to hire the plaintiff -
and set him to work in the bottom of the trench, but, having
done so, they are liable to him for any injury which occurred
to him in the course of his employment through any negligence
on their part. Whether they were acting as public officers or
agents, or not, could under the circumstances make no difference
as to their duty to the defendant. They were bound, when they
hired him to work in a particular place, to see that it was rea-
sonably safe, and that materials were furnished to make it so,
and if any injury occurred to him through their neglect in these
respects, they are liable. Nowell v. Wright, 3 Allen, 166. Os-
borne v. Morgan, 180 Mass. 102. Kranz v. Long Island Railway,
123 N. Y. 1.

They voluntarily assumed the responsibility of setting him to
do a particular kind of work in a particular place, and they can-
not avoid the duty which that act imposed upon them as to him,
The fact that the town may also be liable does nof relieve them.
FBaglesfield v. Marquts of Londonderry, 4 Ch. D. 698.

This case is not like that of a postmaster required by law to
employ certain subordinates, nor that of a captain of a man of
war, whose officers and crew are assigned to it by the same
authority that assigns him to its command, though even they
are liable for injuries occurring through their own negligence.
Nicholson v. Mounsey, 16 East, 884. Whitfield v. Le Despencer,
Cowp. 764. Nor is it the case of an agent following the direc-
tions of his principal as to hiring and setting a person to work,
without any control or direction himself in relation to the mat-
ter, and acting only within the striet line of his authority. The
defendants had full control over the work, over the hiring of the
men to do it, and, if they chose to exercise it, over the manner
in which it should be done, and they hired and set the plaintiff
to work in the place where he was injured. It is a question for
the jury whether his injury was due to any neglect on their part
to take proper precautions for his safety. Jones v. Bird, 5 B. &
Ald. 837. Hall v. Smith, 2 Bing. 156. Schinott: v. Bumsted,
6 T. R. 646. Hill v. Boston, 122 Mass. 844, and cases cited.

.The records of the town, showing the laying out of the sewer
by the selectmen, and the votes of the town accepting the loca-
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tion and appropriating money to build the sewer, were properly
admitted to show the relation of the defendants to the work in
which the plaintiff was engaged.
Ezceptions sustained.
C. G. Delano, for the plaintiff.
W. S. B. Hopkins ¢ F. L. O'reene, (F. B. Smith with them,)
for the defendants.

Tmmoray M. BROWN & another vs. HOLYORE WATER
Power COMPANY.

SAME vs. MassacHUSETTS MuTUuaL Lire INSURANCE
COMPANY.

Hampden. September 27, 1892. — October 21, 1892,

Present: Fierp, C. J., KxnowrToN, MORTON, LATHROP, & BARKER, JJ.

Tazxes — Preferred Claim against Insolvent Estate — Lien — Deed of
Mortgagees.

Mortgaged property was sold by the second and first mortgagees subject to any
valid liens upon it, and the statement was made at each of the sales that there
“ were certain unpaid taxes which were claimed to be a lien upon the property.”
There were in fact unpaid taxes due to the city which the tax collector subse-
quently proved as a preferred claim against the estate in insolvency of the
mortgagor, and the assignees of the latter brought actions against the mort-
gagees to recover the amounts paid by them. Held, that the election by the
tax collector to prove the amount of the taxes against the estate in insolvency,
instead of enforcing the liens against the property in the hands of the pur-
chasers, did not create an obligation on the part of the mortgagees to pay the
assignees the amount of the taxes, and that it was immaterial that the deeds
given by the mortgagees did not state that the property was conveyed subject
to these liens.

CoNTRACT, to recover the amount of certain taxes paid by the
assignees of the Winona Paper Company. The cases were sub-
mitted to the Superior Court, and, after judgment for the plain-
tiffs, to this court on appeal, on agreed facts, which, so far as
material, appear in the opinion.

T. M. Brown, pro se.

G. Wells, for the defendants.




