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them,control which is exercised over to determine whatusually
to isare run overpreventprecautions necessary being commonly

fact,a matter of and not of law.
are ofWe that the instructionsopinion requested were
refused.rightly overruled.Exceptions

Lucy StephenA. Rawson vs. W. &Rawson others.

31, 22,Worcester. 1892.May June 1892.

Field, J., Allen, Holmes, Knowlton,Present: C. Barker,& JJ.

—Validity Marriage Legitimacy.of

persons marriage "goodWhere two have contracted in faith in the belief that each
lawfully marry, subsequentlycan and it is marriagethatdiscovered the is void

parties alive,because has aone of the former husband or wife a libel for annul-
ling marriage bytlie cannot be maintained the survivor after the death of the

party.other

Petition under the Pub. c.Sts. 11145, and 14. The§§
set forth that she was married onepetitioner to Bruce inlegally

1852; that cohabited in this Commonwealththey subsequently
1868, her;until when Bruce deserted that she heard nothing

him, inof or from for and aany eight timeway, years, long
and thatthereafter, dead,she him to behonestly supposed but

;had heard that he was alive that in 1876 she enteredrecently
Rawson,into the relation with Moses A. which mar-marriage

in faith,was contracted and with the fullgood beliefriage
that the formerof both husband of the.parties waspetitioner

; ofdead that said relation continued till deathmarriage the of
March, 1891;A., in December,Moses in thatsaid 1877, there

the issue ofwas born to the the last mentioned mar-petitioner
son, Rawson, nowa Daniel alive.A.riage,

void,asked that theThe Rawson be declaredpetition marriage
A.that Daniel Rawson be declared theand issue oflegitimate

A., he been ofcapableMoses saidhaving contracting marriage.
of A.the heirs Moses were asAll andjoined respondents,

asof them contestants.some Before trial on theappeared
dismiss wasto filedfacts, contestants,a motion the on theby
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not bethat the could main-on allegations petitiontheground
Bond, ofJ. found as matter fact that the Rawson mar-tained.

faith, and a full belief onentered into in with thewas goodriage
dead,of that was and also found thatboth Brucepartiespart

at the time Rawson was enteredBruce was alive the marriage
theas matter ofruled law that couldinto. petitionThe judge

maintained,be on the that Moses A. Rawson wasnot ground
dead, to Danielrefused enter a decree A. Rawson thedeclaring

Rawson,of Moses A. ordered the motion to dis-issuelegitimate
to the for the determinationallowed,miss be and casereported

this If theof court. the and were orderrulings findings right,
affirmed;the to the ofof Court was be if factfindingsSuperior

evidence,thenot and the aswarranted matterswere by rulings
were a trial to ifof law new was be thewrong, granted; findings

evidence,of fact were the the ofwarranted and motion theby
to dismiss the overruled,should have beenrespondents petition
to Court,the case was be remanded to the direc-withSuperior

to the oftion the and togrant requests decree Danielpetition,
Rawson the issue of MoseslegitimateA. A. Rawson.

R.J. for the petitioner.Thayer,
Beeman,J. E. for the respondents.

Knowlton, J. This case whether,thepresents question
when two have contracted inpersons faith in themarriage good
belief that each can andlawfully it ismarry, dis-subsequently
covered that the is void because one ofmarriage the has aparties

orformer husband wife alive, a libel for theannulling marriage
survivor,can be maintained the afterby the death of the other

party.
The Pub. c. 11,Sts. which145, forprovide toproceedings§

or aannul affirm whosemarriage doubted,is make thesevalidity
toclosely forproceedings analogous divorce.proceedings Under

“statute,the either ”;file a libel thatparty ismay to eithersay,
to the and notparty supposed anothermarriage, inter-person

“inested the Such libel bemarriage. shall filed in the same
divorce,as a libel formanner and all the ofprovisions chapter

hundred and toone relative libels forforty-six shall,divorce . ..
so far as to libels under thisapplicable, apply section.” 11.§
The statute contemplates between theplainly proceedings origi-

thenal to and theseparties canmarriage, be had whileonly
they are both alive.



RAWSOÍT V. RAWSOÍT.580 [156

inbeen held that for aIt has decreepetitionsEnglandalways
theof a cannot be maintained after death ofof nullity marriage

Harris,of the 4 Mod. 182.one Hinks v. v.Hemmingparties.
Edwards, 2Price, 12 v.432. Brownsword Sen. 243,Mod. Ves.

298,2 Bish. on Mar. & Div. and245. cases cited.(6th ed.) §
whichWe have referred to no in a libel of thisbeen authority

that,kind has been sustained in this itand would seemcountry,
are thewhere there statute the law inexcept special provisions,
the same as inAmerican States is v.FornshillEngland. Murray,

Goodrich,Bland, 411 479. Vt. 47.Pingree v.
reasons on which such areThe foundedproceedings ordinarily

inare to a case which one of the is dead.inapplicable parties
both and the force,While are in itliving marriage apparently

have theirbe to status determined animportantmay by adjudi-
cation, that remain inrather than should doubt inthey regard

the of the But whereto death terminatesmarriage.validity
relation, this reason no exists. Moreover,the longermarriage

to one ofare the afterthere grave permitting parties,objections
other, to have whicha decree shall relate backdeath of thethe

status, and affecttheirand previous apparent perhapschange
interests,. anWithout expresscollateral provisionimportant

kinda libel of this not to beeffect,that oughtof statute to
of of thethe death eitherafter parties.permitted

libellant,of that under the Pub.in behalf theIt is contended
145, 14, should beof entered for thec. a decree nullitySts. §

of the mar-to the issueof supposedgiving legitimacypurpose
correct,were it wouldof the libellantIf the contentionriage.

and a decree ofbethat libel brought, nullitya mightfollow
theof of to theentered, death both parties supposedafter the
of the statute. Section 14is not theThismarriage. meaning

suit which cannot beofthenot authorize bringing anydoes
of the that thefact11, and the statementunderbrought §

is be inin faith to made awas contracted goodsecond marriage
the to mar-while both of theentered partiesofdecree nullity

in other.not anyare andalive,riage
raisedThe otherdismissed. questionslibel wasThe rightly

not now material.aretheat hearing
Libel dismissed.


