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who is to determine whether the train is move or remainone to
toand who is directions as to the orgivestationary, moving

train,the beof said to be in themay or controlstopping charge
us,case beforeIn the theit. trainonlyof thepersons upon

and the brakeman. Thethe was on thewere engineer engineer
brakeman was at the rear ofand end the Thethe car.engine,

thereand was evidencewas that one forbacking;train purpose
was,was stationed therethe brakeman when trainwhich the

track,there noto see that was obstructionwas on thebacking,
iftrack,the andto watch should be inand aany person position

train, or him,the to call toto or inof somestopdanger, way
or of thea He could the carwarning signal danger.give stop

orthe automatic brake,the use of to the en-by signallingby
not thatIt did he was under the ordersappear actinggineer.

Asimmediate theof between andsuperior. theany engineer
evidence,theunder the findbrakeman, that thejury might

in or ofwas control thebrakeman train at the timecharge of
wasthat it for him tothe and determine whether theinjury,

on ormove See Coxshould v.stop.train Great WesternRail-
106; Wallace,D. &Q.9 B. Robertsway, Employers’ Liability,

294.ed.) overruled.(3d Exceptions
Benton, Jr., thefor defendant.J. H.
Anderson, for theW. plaintiff.G.

DenfieldLouis E. & another, petitioners.

24, 7,Worcester. March 1892. May 1892.

J., .Allen,Field, Holmes, Lathrop,C. Knowlton,Present: Morton,
Barker,& JJ.

” — ——ResiduaryDevise—11 Dome Clause Condition Absolute Estate.

petition by will,In a instructions theexecutors for as to construction of a the tes-
itself,gatheredtator’s lightintentions must be from the will viewed in the of

•,existing and declarations as to hiscircumstances wishes and intentions are
inadmissible.

“was, my my lives,E. abequest longTo sister home at asWhere a house as she
this,” held,my itexecutors attend to wasI that from theand direct character of

family, property,ofthe his the dwelling-house,extent nature of histestator’sthe
condition, age, legatee,andadvanced moderate income ofphysical thethe
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testator, provisionmeagre madeto the fur herrelations the inand her the
will,residuary that hadof the the fact she received fromclause the intestator

support becomingliving work,afterin his home herlifetime when unable toher
“bequest, myIin arid direct thatstatement the executorsand the attend to

onlythe notintended that executors shouldthat the testator allow herthis/'
house, they necessaryshould furnish to herin the but that thereto live her

that,clothing;fuel, though daughter’sher and thefood and not constant
same,being contemplated,upon the mother theattendance construction was

devising daughterof willgiven article the to the ato be to another home at
long as should live.house so her motherthe

“will,residuary providedBy myclause his a testatorthe of that One half of re-
give my executors,maining property given my daughtertrustI in to to be to C.

disposethey provision 0., myofas shall the same. . The foras . . abovesoon
single. provisiondaughter, is made on condition she This hasremains refer-

given my daughter bywhat 3 as well.” Clause 3 was fol-to is clause asence
C.,my daughter High Westborough,on in said“To the house Streetlows:

Held,me,by that was hernow owned and in which she lives.” C. entitled to
disposethe as should of the same.share of residue soon as the executors

“ executors,”adopted son, my goesinpecuniary legacyA to the testator’s trust to
legatee anyabsolutely free from trust.to the

theis as to of the de-The firstAllen, J. question meaning
“ sister,Tois as follows Eliza A.4,vise in article which : my

lives;sheLeonard, at as as and Ihome house directa longmy
attend to this.”that executorsmy

was offered on the one side and onwhich theThe testimony
testator,the as to andof his wishes inten-declarationsother of

His intentions must beexcluded.tions, gatheredwas rightly
itself, the of thein circum-viewed light existingfrom the will

is now conceded.Thisstances.
“ ofmade a isdevise,when the am-subjecthome”’The word

room,ofthe sufficient or itusemean merelyand maybiguous,
tohave therefore ourselves asWe puta support.includemay

to ascertain thetestator’s place,in tbe meaningfar as possible
his mind.bore initwhich

hiswho was second wife andwidow,left atestatorThe
Childs, was a widow with onewhochildless; Mrs.a daughter,

sister,and a Mrs.hiswhoson, waschild; grandson;an adopted
several marriedandunmarriedLeonard, daughteranwho had

the will and alsotime of makingtheatHis family,children.
sister,hiswife, son, Mrs.hisdeath, adoptedhisofof consistedhis

aalso servantusuallyLeonard, daughter;her unmarriedand
doa man to the work ofwork, summerand into do the house

the house and of the place.
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estate,real of the valueHe left appraisedproperty, mostly
$26,500,debts of about of ashis and the value estimatedabove

this,$22,000 $23,000.or ac-of the of Ofat the time hearing
toto- the the estate amountedpersonalappraisement,cording

$31,845,to and$4,694.94, the real estate and the debts cost of
atwere estimated the executors about $10,000.administration by

in the net wasthis difference valuation caused aWhether by
debts,values, orof an excess of we dolower notestimate by

with aknow. His was large, largedwelling-house yard, garden,
stable,and in centre of the ofsituated the town Westborough.

rooms,It had and was to heatedfifteen be steamarranged by
of a inmeans boiler the cellar.by

and toHis sister Mrs. Leonard was unableentirely helpless,
limbs, old,widow,ofmove her a about yearsany eighty very

had inand constant attendance. She lived thefeeble, requiring
invalid,ten un-about She antestator’s becamefamily years.

work, severalable to do before his death. Before becom-years
invalid, hisan when at house had inshe assisted hising family

earn herto or more when well. Sheenough living, was paid
but was treated as one of the Her incomenothing, family. only

ofand means were aindependent $144ofsupport pension per
terms,Her lived there also on similar as one ofyear. daughter

the The hadtestator for thefamily. provided daughter par-
there,not when she was butonly when she wastially, away.

He invited house,had Mrs. Leonard to come histo and to
home; sick,make it her and when heshe was taken requested

her also doto the same.daughter
It would seem that an attendant Mrs. Leonard wasupon

means,Her infer,we was thewithout andnecessary. daughter,
for bothincome was the $144 Theonly per year. daughter’s

attendanceconstant her mother herupon would interfere with
elsewhere;to earnpower $144and it is thatmoney apparent

a both,would not be sufficient for ofthe entire withyear support
food, and fuel.clothing,

will,theUnder Mrs. Leonard and her were en-eachdaughter
titled one the ofto of residue the testator’s aseighth property,
soon as be made Thea should thereof.disposition homestead

,not to be of Mrs.estate was Leonard’s life atdisposed during
least, to be ofnot unless a reservation beit was shoulddisposed
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to makeof her it theirherself and daughterofmade of the right
bulk of the rest of the waslife. Thehome her propertyduring

devise to Mrs. Childs ofwas a thespecificTherereal estate.
homestead,value of the andin. The of theshe livedhouse

notis stated. TheChilds, debts were esti-Mrs.house togiven
$10,000, theand amountedat about topecuniary legaciesmated

$4,000 ofover Itwith somewhat$6,000, personal property.
Leonardwhether Mrs. and herseem doubtfulwould daughter

residue, unlessfrom the the homestead shouldwould get anything
sold, her and her to make it theirtobe daughter’ssubject right

rate, for Mrs. outthe Leonard ofAt thehome. provisionany
residue, would fail. Thea means of residueas support,present

when theto be distributed inwas aliquot proportions property
till Andand not then. it be heldof,be mightshould disposed

of the testator.for debtstwo years possible
his wasdeath sister to continue to livethe testator’sIf after

house, herown forher means being inadequatein his support,
her; otherwise,be formust made if shefurthersome provision

beshe would Whenthere, upondependent charity.should stay
home,her to make his house herhe hadlifetime invitedin his

invitation, she received from himthat her sup-and she accepted
”“to work. The asunable word homeshe becameafterport,

toseems have includedboth maintenance.then understood by
after to hercircumstances, a home at histhese givingUnder

“lives, adds,he and I direct thatshe ex-ashouse as mylong
this.” These words have aattend to specialecutors signifi-

article,the and indeed ofcance, of the wholewhen the brevity
If were intended that sheit shouldmerelyis considered.will,

there, words werethese Buta shelter unnecessary. beinghave
were, seem like a to thespecial injunctionused as they they

executors, to it that she was with the comfortsto see provided
of a home.

whole, it seems to us that the testator intended thattheOn
his to livenot allow sister in theshouldthe executors only

her hershould furnish to therehouse, but that they necessary
her Seenot v.Gibsonfuel, clothing. Taylor,food and though

Carroll, 13; v. Md. 459.6 310­ WillettGray,
constant attendance her motherupon beingThe daughter’s

issame to be toconstruction articlethe given 5contemplated,



DENEIELD, 269PETITIONEE.Mass.]

heras aswill, the househer a home at longthe toof devising
mother should live.

madeto theis provisionA further relatingquestion presented,
“ half of7, follows: Onein article which is asfor Mrs. Childs

executors, to bein trust toI myall remaining property givemy
Childs, as soon asM. theyto Mrs. Ianthemy daughter,given

for Mrs.shall of the same. . . . above provisionThedispose
she remainsChilds,- is on condition single.mademy daughter,

isThis has reference to what my daughter byprovision given
as well.”clause 3

“ Mrs. Ianthe M".3 was as follows: ToClause daughter,my
Childs, nowthe in saidhouse on Street Westborough,High

in which she lives.”me, andowned by
before,in itthe condition connection with what goesTaking

be satisfied it is to continue until theseems to thatby holding
“means,comes for distribution of the residue. It on con-time
itshe remains at that time.” Otherwise coulddition single

in her lifetime she was thenever be determined whether to take
or are to hernot. The executors share ofgivegift absolutely

to ofresidue her as as shall the same.the soon disposethey
added to that time. If thisThe condition relatessubsequently

is the are notnot executors to herconstruction adopted, give
are inof the residue to but to hold it doesher,share trust. It

usto that the testator intended to tienot hisappear up property
for a of time.lengthgreat

The three thousand dollars the testator’s sontogiven adopted
to him freeis to from trust.*go absolutely, any

Decree accordingly.
J. Lowell & L. M. for Mrs. LeonardChild, and her daughter.

Dean,P. F. L. Mrs.Goulding &F. for Childs.

“* was, son, $3,000Toprovision my nephewThe and adopted the sum of
in todollars), mythousand trust executors.”(three


