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one who is to determine whether the train is to move or remain
stationary, and who is to give directions as to the moving or
stopping of the train, may be said to be in the charge or control
of it. In the case before us, the only persons upon the train
were the engineer and the brakeman. The engineer was on the
engine, and the brakeman was at the rear end of the car. The
train was backing; and there was evidence that one purpose for
which the brakeman was stationed there was, when the train
was backing, to see that there was no obstruction on the track,
and to watch the track, and if any person should be in a position
of danger, to stop the train, or to call to him, or in some way
give a warning or signal of the danger. He could stop the car
by the use of the automatic brake, or by signalling to the en-
gineer. It did not appear that he was acting under the orders
of any immediate superior. As between the engineer and the
brakeman, under the evidence, the jury might find that the
brakeman was in charge or confrol of the train at the time of
the injury, and that it was for him to determine whether the
train should move on or stop. See Cozx v. Great Western Rail-
way, 9 Q. B. D. 106 ; Roberts & Wallace, Employers’ Liability,
(8d ed.) 294. : Lxceptions overruled.
J. H. Benton, Jr., for the defendant.
G. W. Anderson, for the plaintiff.
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In a petition by executors for instructions as to the construction of a will, the tes-
tator’s intentions must be gasthered from the will itself, viewed in the light of
existing circumstances; and declarations as to his wishes and intentions are
inadmissible.

‘Where a bequest was, “ To my sister E. a home at my house as long as she lives,
and I direct that my executors attend to this,” it was Aeld, from the character of
the testator’s family, the extent of his property, the nature of his dwelling-house,
the physical condition, advanced age, and moderate income of the legatee,
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and her relations to the testator, the meagre provision made fur her in the
residuary clause of the will, the fact that she had received from the testator in
her lifetime when living in his home her support after becoming unable to work,
and the statement in the bequest, “and I direct that my executors attend to
this,> that the testator intended that the executors should not only allow her
to live in the house, but that they should furnish to her there her necessary
food and fuel, though not her clothing; and that, the daughter’s constant
attendance upon the mother being contemplated, the same, construction was
to be given to another article of the will devising to the daughter a home at
the house so long as her mother should live.

By the residuary clause of his will, a testator provided that * One half of my re-
maining property I give in trust to my executors, to be given to my daughter C.
as soon as they shall dispose of the same. . . . The above provision for C., my
daughter, is made on condition she remains single. This provision has refer-
ence to what is given my daughter by clause 8 as well.” Clause 3 was as fol-
lows: “To my daughter C., the house on High Street in said Westborough,
now owned by me, and in which she lives.” Held, that C. was entitled to her
share of the residue as soon as the executors should dispose of the same.

A pecuniary legacy to the testator’s adopted son, “in trust to my executors,” goes
to the legatee absolutely free from any trust,

. ArreN, J. The first question is as to the meaning of the de-
vise in article 4, which is as follows: «“ To my sister, Eliza A.
Leonard, a home at my house as long as she lives; and I direct
that my executors attend to this.”

The testimony which was offered on the one side and on the
other of declarations of the testator, as to his wishes and inten-
tions, was rightly excluded. His intentions must be gathered
from the will itself, viewed in the light of the existing circum-
stances. This is now conceded.

The word ¢ home,” when made the subject of a devise, is am-
biguous, and may mean merely the use of sufficient room, or it
may include a support. We have therefore to put ourselves as
far as possible in the testator’s place, to ascertain the meaning
which it bore in his mind.

The testator left a widow, who was his second wife and
childless ; a daunghter, Mrs. Childs, who was a widow with one
child ; an adopted son, who was his grandson ; and a sister, Mrs.
Leonard, who had an unmarried daughter and several married
children. His family, at the time of making the will and also
of his death, eonsisted of his wife, his adopted son, his sister, Mrs.
Leonard, and her unmarried daughter; also usually a servant
to do the house work, and in summer a man to do the work of
the house and of the place.
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He left property, mostly real estate, of the appraised value
above his debts of about $26,500, and of the value as estimated
at the time of the hearing of $22,000 or $23,000. Of this, ac-
cording to-the appraisement, the personal estate amounted to
$4.,694.94, the real estate to $31,845, and the debts and cost of
administration were estimated by the executors at about $10,000.
Whether this difference in the net valuation was caused by a
lower estimate of values, or by an excess of debts, we do not
know. His dwelling-house was large, with a large yard, garden,
and stable, sitnated in the centre of the town of Westborough.
It had fifteen rooms, and was arranged to be heated by steam
by means of a boiler in the cellar.

His sister Mrs. Leonard was entirely helpless, and unable to
move any of her limbs, a widow, about eighty years old, very
feeble, and requiring constant attendance. She had lived in the
testator’s family about ten years. She became an invalid, un-
able to do work, several years before his death. Before becom-
ing an invalid, when at his house she had assisted in his family
enough to earn her living, or more when well. She was paid
nothing, but was treated as one of the family. Her only income
and independent means of support were a pension of $144 per
year. Her daughter lived there also on similar terms, as one of
the family. The testator had provided for the daughter par-
tially, not only when she was there, but when she was away.

He had invited Mrs. Leonard to come to his house, and to
.make it her home ; and when she was taken sick, he requested
her daughter also to do the same.

It would seem that an attendant upon Mrs. Leonard was
necessary. Her daughter, we infer, was without means, and the
only income for both was the $144 per year. The daughter’s
constant attendance upon her mother would interfere with her
power to earn money elsewhere; and it is apparent that $144
a year would not be sufficient for the entire support of both, with
food, clothing, and fuel.

Under the will, Mrs. Leonard and her daughter were each en-
titled to one eighth of the residue of the testator’s property, as
soon as a disposition should be made thereof. The homestead
estate was not to be disposed of during Mrs. Leonard’s life, at
least, it was not to be disposed of unless a reservation should be
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made of the right of herself and of her daughter to make it their
home during her life. The bulk of the rest of the property was
real estate. There was a specific devise to Mrs, Childs of the
house she lived in. The value of the homestead, and of the
house given to Mrs. Childs, is not stated. The debts were esti-
mated at about $10,000, and the pecuniary legacies amounted to
$6,000, with somewhat over $4,000 of personal property. It
would seem doubtful whether Mrs. Leonard and her daughter
would get anything from the residue, unless the homestead should
be sold, subject to her right and her daughter’s to make it their
home. At any rate, the provision for Mrs. Leonard out of the
residue, as a means of present support, would fail. The residue
was to be distributed in aliquot proportions when the property
should be disposed of, and not till then. And it might be held
two years for possible debts of the testator.

If after the testator’s death his sister was to continue to live
in his house, her own means being inadequate for her support,
some further provision must be made for her ; otherwise, if she
should stay there, she would be dependent upon charity. When
in his lifetime he had invited her to make his house her home,
and she accepted that invitation, she received from him her sup-
port, after she became unable to work. The word ¢ home” as
then understood by both seems to have included maintenance.
Under these circumstances, after giving to her a home at his
house as long as she lives, he adds, “and I direct that my ex-
ecutors attend to this.”” These words have a special signifi-
cance, when the brevity of the article, and indeed of the whole
will, is considered. If it were merely intended that she should
have a shelter there, these words were unnecessary. But being
used as they were, they seem like a special injunction to the
executors, to see to it that she was provided with the comforts
of a home.

On the whole, it seems to us that the testator intended that
the executors should not only allow his sister to live in the
house, but that they should furnish to her there her necessary
food and fuel, though not her clothing. See Gibson v. Zaylor,
6 Gray, 810 ; Willett v. Carroll, 18 Md. 4569.

The danghter’s constant attendance upon her mother being
contemplated, the same construction is to be given to article §
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of the will, devising to her a home at the house as long as her
mother should live.

A further question is presented, relating to the provision made
for Mrs. Childs in article 7, which is as follows: ¢ One half of
all my remaining property I give in trust to my executors, to be
given to my daughter, Mrs. Tanthe M. Childs, as soon as they
shall dispose of the same. . .. The above provision for Mrs.
Childs; my daughter, is made on condition she remains single.
This provision has reference to what is given my daughter by
clause 3 as well.”

Clause 3 was as follows: ¢ To my daughter, Mrs. Tanthe M.
Childs, the house on High Street in said Westborough, now
owned by me, and in which she lives.”

Taking the condition in connection with what goes before, it
seems to be satisfied by holding that it is to continue until the
time comes for distribution of the residue. It means, < on con-
dition she remains single at that time.” Otherwise it could
never be determined in her lifetime whether she was to take the
gift absolutely or not. The executors are to give her share of
the residue to her as soon as they shall dispose of the same.
The condition subsequently added relates to that time. If this
construction is not adopted, the executors are not to give her
share of the residue to her, but are to hold it in trust. It does
not appear to us that the testator intended to tie up his property
for a great length of time.

The three thousand dollars given to the testator’s adopted son
is to go to him absolutely, free from any trust.*

) ’ Decree accordingly.

J. Lowell & L. M. Child, for Mrs. Leonard and her daughter.

F. P. Goulding § F. L. Dean, for Mrs. Childs.

* The provision was, “ To my nephew and adopted son, the sum of $3,000
(three thousand dollars), in trust to my executors.”




