
SUPPLEMENT.

Opinions theof Justices to the House of
Representatives.

J.,Field, Allen, Knowlton, Morton,By Latheoí, LegislatureC. & JJ. The
power, Constitution,has thenot under the to authorize the andcities towns

buywithin the purposeCommonwealth to coal and forwood the of tosale
their inhabitants for fuel.
Holmes,By Legislature power giveJ. The authority.has the to such
Barker,By LegislatureJ. The engagecannot authorize towns and cities to in

merely may ; maytrade that it be better carried on but authorize them to deal
fuel,in if peoplethe of the only way.necessities can be met in that

The order wasfollowing House oftheadopted by Representa-
tives on 12,1892, andApril transmitted to Jus-thethereupon

Court, who,tices of the Judicial 7,onSupreme 1892,May
returned the which are"opinions subjoined.

Ordered, the of theThat of theJusticesopinion Ju-Supreme
dicial be theCourt required upon following important questions:

theFirst. it within constitutionalIs of thepower Legislature
to enact a law a orconferring town within thisupon city Com-

to fuel,monwealth the coal and wood as inpower purchase ex-
cess of its for the of suchordinary requirements, purpose selling
excess, ?so to own citizensitspurchased,

Second. Is it thewithin constitutional of thepower Legisla-
ture a orto enact a law town within thiscityconferring upon

sale,for the ofCommonwealth the to purchase, purposepower
and to and wood as fuel ?citizens,sell to its own coal

of theThird. Is it the constitutionalwithin power Legislature
to enact cities and towns within thisa law uponconferring

establish and maintainCommonwealth to municipalauthority
coal, wood,fuel or coal for of orthe otherpurpose sellingyards

fuel to the such cities ?inhabitants of and towns
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ordered, the Justices of theThat SupremefurtheritAnd be
are pro-informed the questionsbe that foregoingCourtJudicial

the subjectsfurther upona view to legislationwithpounded
informa-for their morethatto, particularandreferredtherein

bill now395,No. pend-Document being-aof Housetion a copy
ofthe matter whichHouse, and upon subjectthisbeforeing

to thebe transmittedarethe questions propounded,foregoing
Justices.

order, and trans-to in the abovereferreddocumentThe House
bill,contained thethe Justices, followingtomitted therewith

“ to sell,to enable Cities and TownsAn Act purchase,entitled
”Fuel.and distribute

of inand HouseBe it the Senate Representativesenacted by
same,assembled, of the asand the authorityCourt byGeneral

:follows
ofor under the limitations1. townSection Any city may,

construct, or and maintainact, lease establishthis purchase,
fuel for theone or more ofits limits purpose sup-within yards
coal,with or other and sell-wood, fuel,the municipalityplying

the same such of its asto inhabitantsand distributing maying
fuel. Such fuel includethe said suitablemayyardspurchase

structures, easements, horses, carts, scales,lands, water privileges,
and for theother appliances necessaryand apparatus storage,

coal, wood, otherof and articles of fuel.sale, distributionand
shall exercise the conferred in2. No authoritySect. city

a that it is to suchuntil vote exerciseone expedientsection
each branch of itshave councilshall cityauthority passed by

received the of the andandtwo-thirds vote approval mayor,a
been ratified a of the votershave majority pres-thereafter by

at annual election.and thereon an Whenmunicipalent voting
ratification, nohas failed to secure such similara votesuch

untilbe submitted for ratification after theshall expirationvote
thereafter.of five years

shall exercise the in3. No town conferredSect. authority
vote that is toone until after a it exercise suchsection expedient

been a of not lessshall have vote than twopassed byauthority
the at each of twothirds of voters and townpresent voting legal
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called for themeetings duly of whichpurpose, themeetings
second shall be held anat interval of not less than two nor more

thirteenthan aftermonths the first. suchAt suchmeetings
vote shall be taken or ballot,writtenby printed and the useby
of the check list. When such a vote has failed of aspassage

athereinbefore the second of saidprovided no similarmeetings,
shallvote be until after thepassed of twoexpiration years

thereafter.
Sect. 4. or town orAny city aestablishing fuelpurchasing

limits,within its as in act,this oryard provided reconstructing,
same,or the as inextending, enlarging five,sectionprovided may

bonds,for the same the issue ofpay by in a term notpayable
and interest at aexceeding thirty rate notyears, exceed-bearing

cent,five which shall noting beper of for less thandisposed
interest,and accrued and the indebtednesspar createdthereby

shall not be included in the limit of indebtedness of such orcity
law;town but suchprovided by bonds shall not be issued until

a vote the same has been theauthorizing passed voteby required
ofsection seven ofchapter theby Statutes,Publictwenty-nine

the ofand whole amount bonds so issued a or town, andby city
shall not atexceed theiroutstanding, value the amount of fivepar

the ofcent of total valuation estates intherein the case of aper
town, or one half cent of suchtwo and valuation in theper case
of a to the last State valuation. Theaccording precedingcity,

tobonds and a fund meetinterest on such the samesinking at
for asshall be section ninerequired of saidbymaturity provided

No indebtedness shall be incurredchapter twenty-nine. by any
with such fuelor town in connection as afore-yardcity except

said, further that beand borrowed undermoney mayexcepting
of six of saidsection chapterthe astwenty-nineprovisions

amended, the thereof.to Allexpensespay operating receipts
to the treasurerfrom the sale of fuel shall be over of suchpaid

andThe ofor town. gross expenses running conductingcity
of andbusiness purchasing, selling, storing, distributingsuch

and offuel, interest on such bonds therequirementsincluding
aforesaid, be included thefund as shall insinking appropria-

town,to oror from time time suchtions made annually by city
thereof.out of theshall be treasuryand paid

fuelor town a5. owning municipalSect. city yard mayAny
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such reconstruc-same, nobutreconstruct, theorextend, enlarge
ordi-andthe necessarytion, extension, or beyondenlargement,
suchthereof, exceptandmaintenance, replacementrepair,nary

distributionsale andfor theandincreased appliancesapparatus
to new takers,sameto furnish theof fuel beas necessarymay

vote,themade, provided byor except byshall be undertaken
of bonds.issuesection four in of thethe case

fuel yard,owns a municipalor townSect. 6. When cityany
townof the saidselectmenthe of and thecouncil said citycity

thewithinconsistentnotmake such rules and regulations,may
for an hon-deemedact,of this as be necessarymayprovisions

the business.ofand economicest, safe, management

theof Common-House ofTo the Honorable the Representatives
of Massachusetts.wealth

Court, inWe, of the Judicialfive of the Justices Supreme
order, submit the followingto respectfully opinion.reply your

a or tothe can authorize townWhether Legislature buycity
fuel,wood, sell its for mustcoal and and to them to inhabitants

determined whether the on suchbe of aby considering carrying
thebusiness for the benefit of inhabitants can be as aregarded

service. This underlies all the on whichpublic inquiry questions
is Ifour such a business is to be carriedopinion required. on,

it must be with raised It settled thattaxation. is themoney by
authorizecan ora town to tax its inhabitantsLegislature city

Thisfor is of thisnot the lawonly public purposes. only
Commonwealth, but of the States and of the Unitedgenerally

TheStates. are some of the decisions orfollowing opinions
Boston,v.on the Lowell 111 Mass. 454. Mead v.subject:

Justices,139 Mass. 341. the 592.Acton, 150 Mass.Opinion of
Brockton,v. 153 Mass. 255. Loan AssociationKingman v.

20 Wall. 655. Ottawa 108 S. 110. Colev. U.Topeka, Carey,
Maine,v. La 113 S. 1. v. 124.Grange, U. Allen 60Jay,

Justices, Maine,the 590. v.58 GreneralAttorneyOpinion of
Claire, Claire,Eau Wis. 400. State 40 533.37 v. Eau Wis.

Osawkee, Ottawa,State 14 114 111.659.v. Kans. Mather v.418.
inIt is not to whether a benefitdetermine caseeveryeasy

in a can be calledconferred individualsupon many community
of that taxes cana service within the rulethepublic meaning
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be for however,laid In itonly public purposes. begeneral, may
said that the taxation of thepromotion private interests ofby

isindividuals not a withinservice themany public meaning
of the Constitution. The of thepreamble Constitution declares

“ of institution,that The end the maintenance, and adminis-
tration of is to securegovernment the theexistence of body

it,to and to furnishpolitic, protect the individuals who compose
it with the of in andpower enjoying theirsafety tranquillity
natural theand of life.” Itrights isblessings declared in

-I.,Part Art. I.: “All men are born free and and haveequal,
essential,certain natural, ;and unalienable whichrights among

be reckoned the of andmay theirright enjoying defending
liberties;andlives that of andacquiring, possessing, protect-

fine,in ofing that andproperty; theirseeking obtaining safety
and happiness.”

Constitutional the of taxationquestions power ne-concerning
are historical Thecessarily questions. Constitution mustlargely

be other instrumentas with to theinterpreted reference cir-any
cumstances under which it was framed and It is notadopted.

to thatshow the men who framed it or whonecessary adopted
it inhad mind which beconstructioneverything by foundmay

it,in but must had tosome be the modes ofregard andthought
onaction then to thepolitical discussionssubjects prevailing,

the of benature the to established, to theupon government
understood,of used as thenthe and tomeaning thelanguage

on the or ofwhich the Constitu-grounds adoption rejection
tion was the know ofadvocated before We inpeople. nothing

the Constitutionthe of of thatthe giveshistory adoption any
the andcountenance to the that of suchbuying sellingtheory

the use of thearticles as coal and wood for inhabitants was re-
at of the ofthat time as one functionsordinary thegarded

to be established. There arewhich was nowheregovernment
in tend to thatthe Constitution which show theany provisions

the ofwas established for on thegovernment purpose carrying
asand of such merchandise at the time whenbuying selling

was andthe was soldConstitution adopted boughtusually by
individuals, with individuals able to theand which were supply

thematter essential business be tono how mightcommunity,
the inhabitants. The of Constitu-welfare of the theobject
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individuals in their to on theto protect rights carrytian was
life,of rather than to authorize the Com-businesscustomary

“ and other bodiestowns,the parishes, precincts,ormonwealth
” had been left to the privatewhatundertake usuallytopolitic

of individuals.enterprise
655,20Association v. Wall.in Loanthe Topeka,In opinion

“ It un-isof the United States say:Courtthe664, Supreme
author-orwhichof the legislature imposesthedoubtedly duty

it not tosee that is bea tax totoizes imposemunicipalities
use,of a andof interest instead publicused for privatepurposes

in when a violationbe interposingthe courts can justifiedonly
the for interferenceis and reason cogent.of this clearprinciple

whether, case, forthe whichobjectAnd in givendeciding in^the
other ofone side or thefalls thethe taxes are assessed upon

the andline, course usagethis must be mainly bygovernedthey
been cus-taxes havethe forof the whichobjectsgovernment,

levied,of whatcourseand legislation objectslongtomarily by
to thebeen consideredor have necessary supportpurposes

orwhether Stateuse of theand for tho government,proper
municipal."

did not exhaust theThe of towns undoubtedlyusagesearly
the confercanLegislature upon municipalitieswhichauthority

towns, theto taxes. Cities and since the of Con-adoptionlevy
stitution, been authorized taxes for otherhave to levy many

for tothan those which taxes were then levied.purposes Up
time, however,the none of the for which citiespresent purposes

to includedand towns have been authorized raise hasmoney
oris tradein the nature of what calledanything commonly

ofcan be found some verycommercial Instancesbusiness.
ProvincialColonial andcurious towns theinlegislation by

times, to besome of would now bewhich thoughtcertainly
Constitution. Whateverthe of towns under thepowersbeyond

Charter, andwas, under thethe towns in fact Colonytheory
Charter, ifoften acted asfor time under thesome Province

of the inhabitantsthetheir were limited opiniononlypowers by
theirresult ofbest to done. This was theas to was bewhat

orcondition, of townsand theand powerssituationpeculiar
The exercisewere not much considered.the Courtof General

however, died out.of these powers, graduallyextraordinary



604 SUPPLEMENT. [155

The for whichpurposes the Province laws towns wereby
authorized to raise were for the maintenancemoney of high­

the of theways, schools, and thesupport ministry, and forpoor,
the of otherdefraying necessary charges within'thearising town.
The words are stillcharges”* retained“necessary statutes,in the
but have been construedthey thestrictly courts.by We do not
find either in the or the ProvinceColony laws re­any legislation

to the andlating ofbuying coal orselling wood towns for theby
inhabitants,use of the or any on similarlegislation any subject.

It is that therepossible bemay found in the somerecords of
town a vote or votes that the town in anshowing emergency
was authorized to wood or coal forbuy the ofpurpose sup­

its inhabitantsplying with fuel, but have notwe found any.
it was notCertainly usual for towns to their inhabitantssupply

fuel,with unless were Neither forthey was it usualpaupers.
towns to their inhabitants with or other commodi­supply grain
ties. We ofknow no instance of this done,being except by
the town of Boston. In the fall of 1713 there was a ofscarcity

and the CourtGeneral thegrain, of it.prohibited exportation
1 Prov. The townLaws, March,724. of Boston in(State ed.)
1713-14, to in a stock ofvoted to the amount of fivelay grain

corn,thousand tobushels of and store it in some convenient
it was left to the selectmenplace, and to itof asdispose they

101,saw fit. 8 Record Commissioners’ 104. AfterReports,
that, records,as theshown the townby andregularly bought

1775,stored and sold it to the asinhabitants late as andgrain
later, and it established two which,one ofperhaps granaries, in

the Common, remained in use as as the townprobably long
and sold after theWhether Revolution thebought towngrain.

continued to we are not as the recordsinformed, havebuy grain
not been The amount which could be sold to oneprinted. any

was often limited to a bushels at a time.person few The report
of March, 1769, March,a incommittee shows that from1774 to
1774, the corn and 5,836of wasquantity rye purchased bushels,
and that the stock handon was 376 bushels. isIt apparent
that the was to famine,original purpose provide a andagainst
that it not the intention ofwas the town to assume the business

* 27, 10,Pub. Sts. c. ad§ fin.
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needed,the inhabitantsall the whichand grainsellingof buying
in or-in as wasan amount store necessarysuchofbut keeping

obtained, thebe particularly byder small mightthat quantities
or a committee ofselectmen,inhabitants, at what thepoorer

itself, deemed reasonable Ontown, prices.or the townthe
ac-voted to sell the This25, 1795, the town granary.May

an to the ofwas exception usagestion of town of Bostonthe
thatthe of committees be-towns, it from reportsand appears

to be considered of doubtfulit ashadfore the Revolution come
after,Revolution, or not it wasand the longduringexpediency,

discontinued.
to the weThe nearest under the Constitution subjectanalogy

the recent statutetheisare given byconsidering authority
toc. towns arecities and1891, 370) whereby empowered(St.

of ,ormaintain for the manufacture and distribution gasworks
theirfor andto the municipalitieselectricity furnishing light

ofinhabitants. In the to the House Representa-opinion given
1890, 592,27,on is in 150 Mass. thetives whichMay printed

distribution ofadvised that the manufacture andJustices gas
for to the inhabitants of citiesor electricity furnishing light

as aand betowns regarded constituting publicmight properly
“ often be aIt must ofservice. It there questionwas said:

of interests ofkind and the thewhether promotion manydegree
aconstitutes serviceindividuals in the same community public

or for has in recentor not.” Gas furnishing lightelectricity
means of botha convenient publictimes become most lighting

streets, isand Itand buildings, impracticableprivate grounds.
or formanufacturethat each individual should gas electricity

some or the mu-himself, can best donebut this be by company
the useand for of bothfor a considerable territory,nicipality

inhabitants. whothethe itself and Everybodymunicipality
be to manufac-chooses within that cannot permittedterritory
for orthe use theture or publicand distribute electricitygas

means of orit is distributeduse of other as by pipespersons,
can be towires, and number who permittedthe layproperly

one,be to ormust limited ator in awires territorypipes given
orThe wires mustormost to a pipesfew persons corporations.

in or over land taken fororbe laid in or over the ways,public
of the ofthe exercise rightthe which requirepurpose, may
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eminent domain. These were some of the reasons thewhy
seemed to the Justices a forsubject oneproper municipal

control,and and to constitute aregulation service which a
could be authorized to for itself and itsmunicipality perform

inhabitants.
But when the Constitution was theadopted and sell-buying

of wood and coal for fuel was a well knowning form of private
whichbusiness, was carried on as other kindsgenerally of busi-

;onness were carried and is now carried on in much the same
itmanner as was then. It was and is a kind of business which

in its relations theto did not and does notcommunity differ
from the business ofessentially and otherselling ofbuying any

the ofnecessaries life. ofall kinds business beAlthough may
the wopdregulated Legislature, to and sellby coal andyet buy

for fuel no fromrequires the andauthority Legislature, requires
the exercise of no derived from thepowers Legislature, and

who chooses can in it in theevery person sameengage manner
as in the and of other merchandise. Weselling are notbuying
aware of cities and towns shouldwhyany necessity undertake
this form of business more than others whichany many have

been conducted andenterprise, we areby private notalways
called to consider what theupon powers Com-extraordinary
monwealth orexercise, authorize cities and townsmay may to

inexercise, for the ofsafety theextraordinary exigencies State
or Ifthe welfare of the there beinhabitants. any advantage
to inthe inhabitants' and coal and wood forbuying selling fuel

scale,at the risk of athe on and oncommunity large what has
been called the are ofwe theco-operative plan, that theopinion
Constitution does not asthis one of the ends forcontemplate

established,which the was or aasgovernment public service
andfor which cities towns be toauthorized tax theirmay

inhabitants.
thereforeWe answer the in thequestions negative.

Walbridge A. Field.
Charles Allen.

P.Marcus Knowlton.
James M. Morton.

Lathrop.John
7, 1892.May
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of the Com-ofthe House RepresentativesHonorableTo the
Massachusetts.ofmonwealth

enable ais to publictakenwhenthat moneyI ofam opinion
ofan articlewithout discriminationtoto offer the publicbody

that articlewhenis no less publicthenecessity, purposegeneral
ororwater, or electricity,it is gas,than whenis wood or coal

ofthelike support paupersof caseseducation, to nothingsay
markets.railroads or publicor land forthe oftaking

toof thethe LegislatureI see for powerno denyingground
The needin the proposed.mentioned questionsenact the laws

us to consider.is not foror of such legislationexpediency

Holmes, Jr.WendellOliver

of the Com-ofTo the the House RepresentativesHonorable
monwealth of Massachusetts.

12,ofsubmitted order AprilIn to the by yourreply questions
1892, the Judicialof the Justices offor the Supremeopinion

“ end ofCourt, Constitution TheI that under ourhave to say
maintenance, ofinstitution, governmentthe and administration

to it, andis of theto secure the existence body politic, protect
it theto with offurnish who composethe individuals power

thetheir natural andin rightsandenjoying safety tranquillity
heat, our in-few ofof life.” Without artificial veryblessings

theseof andhabitants would have the enjoying rightspower
far, far as it is a ofSo and soblessings. only, necessity society

in tofor the to fuel orderas now government supplyorganized,
isafford an environment which shall this it com-give power,

to or to forfor the furnish agovernment providepetent supply.
it is not its to in tradeBut within constitutional power engage

of branchor manufacture for the ofmerely purpose having any
business conducted a or economical Fuelconvenientupon plan.
is to towns and cities atnow furnishedlegitimately paupers by

is local orthe If there an general,public expense. emergency,
which cannot be met itadequately private agency,by ordinary
is the of the towithin constitutional power government supply

thethe needs of the in this either townsthroughpeople respect,
exi-cities, The of theor other questionand through agencies.

isfirst is for the If thereinstance,in the Legislature.gency,
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no source of ofadequate fuelsupply the estab-except through
lishment of governmental beagencies, they inau-may lawfully

If, on hand,the othergurated. there is no want of adequate
service, the has noLegislature constitutional to createright

for the Itagencies has no topurpose. authorizeright towns
and cities to in trade toengage an inmerely try experiment

economies, or topractical input apractice theory.
“answer to theMy therefore, Yes,questions propounded is,

if the ofnecessities as now can be metsociety, organized, only
the ofby measures,” “bTo,such and if isadoption there no

such but an for of annecessity, the trialmerely expediency
experiment.”

M.James Barker.


