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vs. Crane.Sumner SamuelEdward

23,1892.8,7, FebruaryDecember 1891.Norfolk.

Barker,Holmes, Lathrop,Morton, & JJ.Present:

— Agreement Legacy.Will OralProbate forof

objection probate had made a valid con-It the of a will that the testatoris no to
provided thedispose property manner from that inhis in a differenttract to of

will, probate will drawn in accordancethat will offered for revokes aor the
contract.with the terms of the

Appeal the offrom a decree ofEdward Sumner judgeby
in-for Norfolk to certainadmittingprobate County, probate

be codicil ofto the last will and a theretostruments purporting
Sumner, in was named aswhich SamuelSallie Richards Crane

court, Holmes,The case was tried in this before J.,executor.
decree,affirmed the and the case for the deter-who reported

of the full court follows.mination as
offered to thatThe the testatrix had made anappellant prove

with hercontract sisters to devise and theoral bequeath prop-
sisters,willthe and codicil tocovered suchprimarilybyerty

theand otherwise from it is of thedifferently way disposed by
codicil; thatand the hadwill and testatrix inherited all the
of threeher sisters under made inwills accordanceproperty

contract; fact,that oral and he contendedwith that the if proved,
the of the instrument court.would before theprobateprevent

to a the itIn answer was admittedquestion by presiding justice,
did notthe testatrix with thethat her topart changeright

will,to her andexecutor it was ruled that the al-thereupon
instrument,not thecontract would of theprevent probateleged

out,if the had been thecontract carriedalthough, property
to different fromhave the deviseeswould gone persons present

The refused to the so farreceive evidenceand judgelegatees.
thefor that andas offered purpose only; appellant excepted.

stated that executed a will inthe testatrix hadThe appellant
contract,1849, in willof the whichthe pursuance allegedyear

inbeen revoked thannot otherwise later wills madehad by
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contract,violation of the and in orderasked that hedelay might
offer that will for so that the two casesprobate, might proceed

that,The ruled if such a contract had beenjudgepassu.pari
made, it,and a will executed in of the of thepursuance rights

if would be of trust,contract orappellant, any, preserved by way
on thatand alone refused theground application.

If of theeither was a new trialforegoing wasrulings wrong,
had, orto be such'other order was to be made as in the opin-

of the court would be toion sufficient the of thesupport rights
waswho one of those within the of theappellant, scope alleged

contract, and who would have taken a will inmade accord-by
with theance contract.

Johnson, forE. M. the appellant.
A. for the executor.Hemenway,
Lathrop, J. The first of theruling thisofsingle justice

whose the casecourt, comes beforeupon report wasus, appar­
that,based the as the testatrix didupon theory notently part

toher the will,with executor of her theright change will was
to be admitted to There is noentitled doubt ofprobate. the

of the A will iscorrectness valid whichruling. merely appoints
In the Goods 1Lancaster,an executor. Sw. & Tr. In464.of

Howard, L. 1R. & D. 636. Pike,the P.Goods v.Brownriggof
so,this is even theP. D. 61. And executorthough7 renounces

Jordan, L. 1the Goods R. P. &In D. 555.probate. of
however, contends that the ofThe the willprobateappellant,

to the nomination of thebe limited executor.should There
incases thisnumerousindeed Commonwealthare where partial

allowed,a has been butof will these are cases whereprobate
aeitherhas been on thepartial legalthere ofincapacity part

testator, or where there has been fraud or unduethe influence
Thus,in a aclause will. at timeto a when a minorspecificas

ofa butmake couldbequest personal notproperty,could devise
will, both,coveredestate, his waswhich admitted toreal probate

Deane v.to the property only.as 1 Pick.personal Littlefield,
course has been insame theThe case ofpursued239. a will

woman, if her isa married limited.legalof Holmancapacity
492. Heath v.Met. 6Withington,4v. Cush. ElaPerry, 497. v.

91, 101. toAs fraud orEdwards, influence,undue16 Gray, see
349,143 Mass. 353.Greenleaf,v.Ogden
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ourhas not calledThe learned counsel for the appellant
not beena will hasto ofattention case where full probateany

con-had made aof the that the testatorbecause factallowed
in someof his other way.tract to dispose property

states theMr. Justiceubi DeweyIn Holman v. Perry, supra,
“ does notof a willThefollows:rule of law to be as probate

title to real estate arisingofsettle any questionnecessarily
execution of the willthe due byunder such It establisheswill.

far; title,hisbut as to oris conclusive thusthe andtestator,
no-in the it bindswill,the namedhis to devise propertyright

of that characterQuestionshas adverse interest.who anybody
or inlaw,be atare to settled equity.”by proper proceedings

Lee, 319,Eccl. one Peter Unt­v. 2Untzellman,In Pohlman
6, 1747, of foron October a willzellman, made way provisionby

have,intended wife and for children he and shehis mightany
executrix,her as sole her all his estate. Innominated and gave

and,1755, he made a new will his wife <£5 havinggiving only,
children, It contended onno left the residue to his sisters. was

of settlement inbehalf of the that the will was awidow, 1747
will,of and bar to other andconsideration was amarriage, any

thatthe will of was The widow also contendedthat 1755 void.
Lee, into ofshe was entitled the first will. Sirprobate George

“ firstsaid: But I of if thewas opinion,delivering judgment,
deed, toas articles or a she mustwill could gooperate marriage

;to theof have it enforced there that ques­the Court Chancery
wills; that,me was the the twotion before ofonly upon factum

latter,wills, the did re­asconsidered being fully proved, clearly
former; I deceasedthe and could not determine that thevoke

October, 1747,had, of 6th himself from mak­the act disabledby
Turner,will.”- also 4See v.Hughessubsequent Hagg.ing any
441;52; 230, v. HobsonEccl. Rob. Eccl. v.Brenchley Lynn,

Blackburn, 1 Add. 274.Eccl.
must that the will of 1849 was re-We assumeaccordingly

was notthe will. If theso,voked subsequent appellantby
a for the of that will forentitled to purpose offering pro-delay

it be-bate, if he could show excuse for noteven any presenting
itfore, because, will,if the former awill was revoked validby

theofnot entitled to be admitted to Thewas probate. rights
if would eitherhowever be byany,appellant, fully protected,
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trust;of contract or and the wasway ruling right. casesSee
cited,last above and Izard 116;v. 1Middleton, Desaus. Rivers

190;v. Davis, 574;8 Desaus.Rivers, v. 38Anding Miss. Faxton
159;Faxon,v. 28 Mich. v. Carmichael,Carmichael ;72 Mich. 76

Mandell,Robinson 3v. Cliff. 169, 183; Tuit,Smith v. 127 Penn.
341;St. Smith,Tuit 137v. Penn. St. 35. Decree affirmed.

Knight Hurley.B. vs.Thomas Michael

9, 23,Essex. December 1891. 1892.February

Holmes, Horton, Lathrop, Barker,Present: & JJ.

— —InterlocutoryCourt Order TermSuperior Fees Action Contract.for of

uponAn be Superioraction of contract cannot maintained an order of the Court
requiring pay filingthe defendant to as aterm fees condition of an answer in
an action at law.

double termContract to recover fees theimposed by Supe-
rior the asCourt defendant terms for answers andupon filing
demurrers in four actions at law him. de-Aagainstpending

sustained;murrer to the anddeclaration was the plaintiff
into this court. The facts theappealed appear opinion.

C. Damson, for the plaintiff.
Moulton,P. forH. the defendant.

Lathrop, J. The declaration in this case onthatalleges
8,1882, the defendantJune obtained leave of court to file an-
and demurrers in fourswers actions at law himpending against

Court, terms”;in “onthe condition reserved asSuperior to
15, 1882, theand that on June court as terms forimposed filing

said answers and demurrers double term fees in each case. The
further defendant,declaration a demand on thealleges and

a to and that the defendantrefusal owes the'pay, plaintiff
dollars,of with interestthe sum thereon. isIt clearforty

the action cannot be Thethat maintained. order in each case
order,an which the courtwas could enforceinterlocutory by

153,in that case. Pub. e.Sts. 3. It can-proceedingsproper §


