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EnglandReginald York andDaniels vs. New NewE.
Company.Railroad

— 3,10, SeptemberMarch 1891. 1891.Suffolk.

Holmes, Lathrop,Morton, JJ.J., Allen, &Field, C.Present:

— ——— ImpliedTurn-table InvitationRailroadNegligencePersonal Injuries
Trespass.Child—

or un-premises by left unlockedboy, a turn-table thereonA to railroadattracted
open exposed position nearhighway, and theguarded public in ana ornear
children, personalforplace cannot recoverprobable of resort oforaccustomed
turn-table, groundplay upon on the of aninjuries at eithersustained while the

corporationthere, duty partimplied on the of the toto come or of ainvitation
ordinary negligence management of turn-table.in its therefrain from

to aTort, occasioned the childfor injuries plaintiff,personal
ten while a turn-tableold,ten and months uponyears playing

inthe railroadwith defendant’s Dedham.connected
Court, Mason, J.,in the beforetrial thereAt the Superior

to that the turn-table was situatedshowwas evidence tending
of Dedham, and about one thousand feetnear the partpopulous

street,school on an whicha located thefrom public adjoining
attended; turn-table,that as shown a usedthe planbyplaintiff

location,trial, the railroad and was distantthe was be-uponat
and feet from Streethundred six hundredfive Dwighttween

north, about hundred feet from Metcalf Streeton the and six on
south, of which the railroad at andboth crossed aboutthe grade,

on west,feet from Willow the rantwo hundred Street which par-
tracks;the railroad that thewith turn-table was inallel plain

streets,of these orstandardshaving large uprightsight guys
infeet whichfifteen could be seento for aheight,twelve con-

distance; that the Dedham station onsiderable was situated the
of railroad about one thousand feetline the fromnortheasterly

Street; thatthe turn-table the defendant’s road-beyond Dwight
tracks,bed, and between aboth beside the was used as common

the onfrom north-Metcalf Streetgrade crossingthoroughfare
station, sothe and had beentowards used forerly many years;
1888,24, accident,the of thethat on the turn-tableApril day

and with nounfastened,unlocked thereonwas or noticesguards
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accident,to that it was with a bolt toprevent except provided
it in while locomotive were to andplace engineskeep passing
it;from when unlocked andthat, unfastened, it was ofcapable
turned around children of the ofsize and thebeing by age plain-

tiff and his that the bolt on the turn-table wascompanions;
to a handle,attached lever moved a whichby was aboveplaced

inthe turn-table and this handle wasplain sight, and fre-easily
;moved of the same size and that childrenquently by boys age

turn-table,in thehad been habit of on the and hadplaying boys
tobeen seen turn it without warned the defendant’sbeing by

turn-table;workmen about the that in theemployed afternoon
that after the close ofof school andday, before the ac-shortly

cident, the with other went to station toplaintiff the see aboys
; train-men,intrain come that asked the whothey were switch-

on thecars tracks to the turn-table, to leting adjacent them
ride; thethat train hands 'themrefused to ride onpermission

cars,the and told to stand thethem off track while the cars were
switched, did notbut order to the orthem leave railroadbeing

turn-table;to the thatoff the went to thekeep boys thereupon
around,and turn it thereon;to andturn-table to ride andbegan

that, times,after around several the foot wasriding plaintiff’s
and he wascaught, injured.
this the ruled that the notUpon evidence, wasjudge plaintiff

action,entitled to maintain the and ordered a verdict for the
defendant; and the plaintiff alleged exceptions.

A. theSnow,E. Burdett & C. for plaintiff.W.
Weston-Smith, for theR. D. defendant.

J. The does not contend that heLatheop, hadplaintiff any
the toinvitation from defendant enter its premises,express upon

orhe was enticed allured thebut that attractiveness ofby the .
turn-table; of law which is,and the heupon reliesproposition

arailroad leaves turn-table unlockedthat if a or un-company
near aits own or inpremises, public anupon highway,guarded

near the accustomed or probableor placeexposed positionopen
determine,for the tochildren, is even in theof of it juryresort

as to the attractive nature of theother evidence turn-absence of
tois, itself,and of calculated attracttable, it in chil-whether

it in factdren, whether a child was attractedand injured upon
it; that, attracted,if so childallured or the comesalluredor by
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itstheof railroadupon the company through impliedpremises
inducement, not a oror and is bare licensee tres-invitation

to such child thethat the owes toand company dutypasser;
thewith to conditionrespectnegligencefrom ordinaryrefrain

its turn-table.ofand management
in the tois stated have fivebeenexceptionsturn-tableThe

a thefrom andrailroad,feet highway crossinghundredor six
from another beforecrossing.hundred feet highway Shortlysix

and some other were at a stationaccident, boysthe plaintiffthe
a used the trialrailroad, atplanwhich byon the appears to

turn-table;feet from the thatone thousandabouthave been
men, whotrain cars on thewerethen asked some switchingthey

turn-table, cars,to letto the them ride on thetracks adjacent
toand, refused, went the turn-table. Theon onlybeing thing

to show that turn-table wasthe the at­stated in exceptions
it had oris that standards twelvetractive, large upright guys,

whichin could be seen from afeet consid­height,to fifteen
distance.erable

the relies be dividedwhich intoplaintiffThe cases upon may
the first class rest theoftwo classes. Those upon proposition

is of a nature andthat, if turn-table character whena dangerous
in a much toor resorted theunguarded, pub­unlocked place by
are wont to andchildren it isand where thelic, go play, duty

tothe theof railroad turn-table samethe company owning keep
fastened,or so as to it fromlocked turnedprevent beingsecurely
children, or to theor with samekeep Stoutby guarded.played

Dillon, ;Railroad, 2 294 S. C.v. nom. Rail­Sioux City Pacific
Wall. 657. The decision ofStout,Co. 17 theroad v. Supreme
States wasof the United in Atchisonapparently approvedCourt

332;Railroad v. 11 Neb. and followed& Nebraska Bailey,
Colorado, ;Gulf, Tex.in v. Santa Fe 57 123Evansich Railway,&

103;v. Gulf,Texas Central 60 Tex.Nouston Railway Simpson,&
421;Colorado, Fe 66Santa v. Tex. and Gulf,Railway Styron,&

Colorado, McWhirter,Fe v. 356.Santa 77 Tex. SeeRailway&
24;Railroad,Asheville S.also v. 25 Car.Bridger Spartanburg&

v. Rome Ga. and637,Columbus & 75 77Ferguson Railway,
102.Ga.

ofclass of cases the con-The second doctrineproceeds upon
invitation; is,that that if a is allured or temptedpersonstructive
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land,of to enter itssome act a railroad he iscompany uponby
a and it is held that anot turn-table un­trespasser, leaving

is v.such an act. Milwaukee & St. Paulguarded Railway,Keffe
v.21 Minn. 207. Paul,St.O'Malley ManitobaMinneapolis,

43 289. Fitzsimmons,Minn. Kansas Central v.Railway, Railway
22 Kans. 686. v. MissouriNagel 75 Misso. 653.Railway,Pacific

The decision of the ofCourt theSupreme United States in
Co. restsRailroad v. Stout the stated Mr.upon proposition by

“Hunt,Justice that while a is not boundrailway tocompany
care inthe same of to mere who are un-degree regard strangers

its that it owes tolawfully upon premises passengers conveyed
it is notit, from to such forby exempt responsibility strangers

from its or from its tortiousinjuries arising acts.”negligence
cases cited inThe of this are v.support proposition Lynch

Nurdin, 29,Q. Gardiner, 507,1 B. v. 19Birge Conn. v.Daley
Railroad, 591,Norwich & 26Worcester Conn. and Bird v. Hol­

brook, 4 628.Bing.
the Railroad,With of v. Norwich &exception Daley Worcester

rules,of comeall these cases within other or within well defined
to the rule that a landowner owes noexceptions general duty

to that hea must not or intention­trespasser, except wantonly
him or him toinjure expose injury.ally
Nurdin, that,v. ubi rests the doctrine ifupon asupra,Lynch

an obstruction in a he is liableunlawfully placesperson way,
to child who is thea childinjured thereby, although wrongfully

Thethe however,meddles with obstruction. was heldcontrary,
744,2v. and inH. & C. Atterton,in v.Hughes Macfie, Mangan

Works,v.239. In Lane Atlantic 136,R. 1 Ex. 111L. Mass. the
fault,found to be withoutwas and not aplaintiff trespasser.

327;Chambers, Q.3 B. D.See also Clark v. Powell v. Deveney,
3 300.Cush.

Gardiner, ubi therests doctrinev. that anBirge supra, upon
hisof has no to use land near arightowner land inhighway

as to make it aa manner nuisance. To thesuch samepublic
Orr,is Works v. 83 Penn.effect St. 332.Hydraulic

Holbrook, ubi decides that a landownerBird v. supra, cannot
setnotice,without his own landgiving upon forlawfully, traps

that,of and if athe injuring trespassers; in-person ispurpose
he recover.a And insuch trap, may Connecticut thebyjured
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Johnsonsame, no notice isheld to be therule is given.though
Morton, J., inThis,Patterson, 14 1. as outConn. byv. pointed

that49, theRoss, 124 Mass. upon groundv. 44,Marble proceeds
Theof land cannot a trespasser.the owner wantonly injure
thevicious standsof a animal uponcase a injuredtrespasser by

v. Ross, Mass. 44.same Marble 124footing.
lia­land a street is undoubtedlyofThe owner adjoining public

therein, hisland,him if the withan excavation madeble for by
street.a used the as aconsent, has for time beenlong by public

Carter, 68Hotel Mass. 67. Beck v.Larue v. Farren Co. 116
N. Y. 283.

Railroad,of v. ubicase Norwich & Worcester supra,The Daley
to the result reached in Railroad Co. v.so far it tendsas support

v.as NolanStout, must be considered overruled byubi supra,
Railroad,Haven,York, 461.New 53 Conn.New Hartford&

of of York has in a well con­stated,The NewCourt Appeals
case, that it the indoes not decision Railroadsidered uphold

and,Stout, it seeks to that caseCo. v. distinguishalthough
it, isfrom one before the difference between the two casesthe

Powell, thisnot v. N. Y. 126. In70very apparent. McAlpin
intestate, a in his tenth outcase the plaintiff’s boy steppedyear,

the housea of in which he lived the ofof window upon platform
in­and fell a thereina fire which wasescape, through trap-door

house,Thefastened. defendant was the landlord of thesecurely
his to the fireand it was in order. It wasduty keep escape

noheld he owed to one who was thethat fireusing escapeduty
the defendantfor own and that nothis was liable.pleasure;

Railroad, 220,v. Eastern 64 N. H.In Frost the aplaintiff, boy
of was while aseven turn-tableage, injured playingyears upon

railroad. Theof the defendant’s which heground upon sought
was, that heto recover was attracted to the turn-table theby

noise it.of The on de­playing upon turn-table was theboys
land, about fromfendant’s feet a in a cutstreet,sixty public

side,onembankments eachwith and washigh, steep insecurely
heldfastened. It was that the was andbut aplaintiff trespasser;

circumstances,that, under the defendant nothe himowed duty.
to theThe refused follow case of v.court Railroad Co.expressly

On the whetherStout, ubi the defendant wasquestionsupra.
invitation,of án Clark, in deliv-on the implied J.,liable ground

23154.YOL.
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“court,ofthe the said: One in hisopinionering having pos-
or mechanical tools is notsession in-foragricultural responsible

tocaused careless nor istrespassers by thejuries ownerhandling,
itto cut down or encloseof a fruit tree bound it, or to exer-

andthe lock withcare in which hissecuring staplecise ladder
fastened, the offor protectionis who betrespassing boys may

isfruit. Neither the orthe owner ofattracted by occupant
iswhich there a natural or artificial aorpremises upon pond,

to exercise inrequired carelegallyblueberry pasture, securing
toand bars tohis accidentsguard against andgates straying

The ischildren. owner under no to a meretrespassing duty
safe;his andto the fact that the tres-keep premisestrespasser

is an infant cannot have the effect to raise a wherepasser duty
exists.”none otherwise

stated,the we haveto before and toSubject exceptions some
not morewhich it is to,others to refernecessary anparticularly

land fit;of use his in suchowner land manner as he seesmay
if a or mere isand licensee hetrespasser injured, cannot complain

had used it in a morethat, manner,if the owner careful no injury
v.resulted. Hounsell 7 B.Smyth, 731,would have C. (N. S.)

Manchester,v. 62Clark N. H.and cases cited. 577. Klix v.
Wurst,Wis. Gramlich v.271. 86Nieman, 68 Penn. St. 74.

St.Cincinnati,v. LouisPittsburgh,Cauley 95 Penn.Railway,&
McGowan,v.398. 100 Penn. St. 144.GillespieSt. Har­

Deacon, 25 1.v. Mich. See also v.greaves OldSweeny Colony
SteamshipAllen, 368;Railroad, 10 v. CunardNewport Metcalfe&

66, cited;o. 147 Mass. and cases Barstow v. Old ColonyC­
Railroad, Mass. 535.143

Railroad,v. Maine 125 75,Johnson BostonIn Mass. the&
of the defendanta ticket which en­bought corporationplaintiff

tofrom Boston Lawrence.be carried Sheher totitled went as
Somerville, and there left thestation,a cars andwayfar as went

take a laternear to train forintendingto a house Lawrence.by,
while,house for aat the she returned toAfter theremaining

and, the tracks to thestation, while stationcrossing of another
meet her son,to was Thecorporation, injured.railroad space

nwasstations andthe two partly planked i­between filledpartly
to a convenientearth, so as formwith and evi­passageway;

numberthat ofoffered awas were inlarge passengersdence the
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that noandit,of as the was usinghabit thisusing space plaintiff
was heldIthadnotice or to the been posted.warning contrary

outheldto that the anythat failed showthe evidence defendant
the usethatitsto the to enterinducement plaintiff premises;

inmatterwasa abf the as by strangerspassagewaypremises
and from whichwas absolutelywhich the defendant passive,

or of thein of in aid plaintiff;was to be inferred favornothing
intruder, notand could recover.a mereand that the wasplaintiff

Railroad, 440.129 Mass.See also v. Boston & MaineWright
377, child four126 Mass. aRailroad,In v. EasternMorrissey

cars of a railroad corporation,of was run over theyears byage
while There was a footpaththe as atrackusing playground.

but in theacross the track was used whichwhich by persons,
the track.no which hehad and uponplaintiff gotrights, by

been notified thatthat the defendant hadEvidence was offered
children,for and had been tothe was requestedplace dangerous

The held thea fence across the court that plaintiffplace path.
track; orwas a that no inducementmere thetrespasser upon

him;to and he couldinvitation had been held out thatimplied
not in this that therecover. There was some evidence case

carelessness;oracted with and wilfulengineer maliciously, gross
and this to the who forwas submitted found thequestion jury,
defendant.

In v. 142Railroad, 296,Boston Mass. thereWright Albany&
track,was a to awell defined railroad and anpath leading open­

track,in the aa near and for theing pathridge passageway
the There no fence or towas obstructionridge.through pre­

vent from on the track from the and whenpersons going path,
stood on the ancars track the wasfreight opening opposite path

beenleft. had used tosometimes This crosspath by persons
track, had been madethe and no the defendant’sobjection by

there,to when cars wereservants persons crossing except ap­
andThe a between six seven ofyearsproaching. plaintiff, boy

was school and the trackwhile to crossinginjured going byage
It held these facts would warrant thethe was that notpath.

anheld out inducement orin the defendant hadthatfindingjury
crossto use the to the track.invitation to the pathplaintiff
Railroad,v.The of McEachern Boston & Maine 150 Mass.case

declaration,515, on to the ina demurrer whichcame alleged,up
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substance, that a'defendant,the a railroad left carcorporation,
street;on one of several side tracksstanding a publicadjoining

that the defendant knew one of the doors of the wasthat car
fastened, liable, touch,and was ainsecurely upon receiving slight
theto fall to that the welldefendant knew that saidground;
was, attractive,car “then be,and would an invit-andenticing,
to and welling object children, thenthat childrenknowing

were, and had been, in,thereto toaccustomedlong prior play
around,upon, and about such cars as from time tomight happen

”time ;to be of saidplaced side tracks that theupon any plain-
tiff, then of eleven wasbeing upwards ofyears age, travelling

the street in ofupon the the side track which thevicinity upon
“car was saw door,and car itssaid with and wasstanding, open

enticed car,and invitedthereby to into saidlook and thereupon
car,did undertake to look into said therein as muchexercising

care as could be a child his andexpected of ofreasonably years
and that incapacity; to look .car care-into said heattempting

door,touched saidfully and doorsaid fell uponimmediately
him,” him. sustained,and The demurrer was on theinjured

thethat was a an unlaw-ground plaintiff trespasser, committing
car;ful act in with the defendant’s that he was notmeddling

defendant;enticedinvited or there the and that the defend-by
owed him noant to have the car safe for him to visit.duty

In Railroad,v. 17, aMcCarty Fitchburg ante, child about
oldfive from the of the inhouse which ityears strayed yard

­street,lived on to a and thence into the freight of a rail­yard
road itwhere was The wascorporation, injured. freight yard

and there nostreet,with the was fence Itbetween..parallel
held, in the of evidencewas absence that a fence was required by

112, 115,the Pub. c. that it did notSts. that there wasappear§
evidence of a of which thebreach defendantany owedany duty

the plaintiff.
The cases which we have last ofcited are conclusive the one
bar, whatever be the ruleat elsewhere. Themay wasplaintiff

mere the land of finda the We notrespasser defendant.upon
evidence of invitation the defendant or heldinducementany by

there,out to him to and evidence of ano breach ofgo dutyany
which it him.owed The Court directed ver-aSuperior rightly
dict for the defendant. overruled.Exceptions


