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Mutualvs. MassachusettsBadenfeldBertha
Association.Accident

10, 1891.13, —June1891.JanuarySuffolk.

Morton,Holmes,Allen, & JJ.J.,Field, C.Present:

——— BurdenPrecedentConditionArbitrationAccident Insurance of Proof.

“bodily injuries,against that no suitof insuranceproviso in a certificatetheUnder
herein,brought anyto recover sumequity shall beor inproceeding at lawor

just competentandofto the arbitrationhas first referredthe same beenunless
right uponactionprecedent to a ofmen,” aan arbitration is not conditionsuch

the certificate.
association, contain-membership in anupon accidenta certificate ofIn an action

“ diligence personalrequired use all due foring provisos members are tothat
the certificatesafety protection,” and that no claim should be made underand

anymay consequenceinjury happened in ... of vol-have“when death or
unnecessary danger,” proofexposure the burden of is on the defend-untary to

diligence, didor that he thusdid not use such duethat the assuredant to show
danger.expose to suchhimself

certificate,upon a there was evidence that the as-an action suchAt the trial of
waiting aa. h. in a railroad station to take trainten o’clock wassured before

7; 8,adjoiningleaving quarter past that on the track No.ten from track No.at a
ten;building, a knew left at that be-stood train which hethe wall of thenext

passengers taking leavingplatform anda for the use ofthese tracks wastween
trains; platformand wall a narrowtrack No. 8 next the wasthat outside of

wall,by girders projectingoverhung by cut from the intendedand intothe train
hands, though by passengers; justused and thattrain sometimesfor the use of

started, body foundtrain had the of the assured was onten o’clockafter the
edge platform, in such a andto the of the outside situationtrack No. 8 next

by instantlyhad run train and killed.that he been over theas showedcondition
proximatefall or of his acts to hisevidence of the cause of hisThere was no

that,judgepresiding to if the assured was on the out-refused ruledeath. The
motion,leaving a wasplatform train while it in defence madeor the wasside
diligence, voluntarilyout, ground or hadthat the assured did not use dueon the

Held, groundunnecessary danger. defendant had nothat theexposed tohimself
exception.of

ofthe estate CharlesContract, administratrix oftheby
dollars on a certificate ofthousandto recover fiveBadenfeld,

intestate,issued to thein the defendant associationmembership
certificate contained,husband the Thewas the ofwho plaintiff.

“material, In theother not the following:among provisions
ofthe continuance hissaid member shall sustainevent during

external, violent,effected throughmembership bodily injuries
the of the conditionsand accidental withinmeans, meaning
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shall havesuch alone occasionedandrecited, injuriesherein
thereof,thefrom thendeath within wedays happeningninety

Badenfeld,wife, or,his Bertha ifto to ifagree pay surviving,
orhis heirs fiveto thousandlegal representatives,not surviving,

dollars, membersFirst,. are toalways,. . useprovided required
for and . . .personalall due diligence safety protection. Fifth,

be made undershall this . when... no claim certificate . .
or have indeath ... ofhappenedinjury may consequence any

Ninth,to . .. no suitexposure unnecessary danger.voluntary
or inor at law shall be to recoverproceeding equity brought

herein, unless the same hassum first tobeen referred theany
of and men.”arbitration just competent

Court, J.,the trial in the before Pitman,At itSuperior ap-
in evidence that the intestate came to his death in thepeared

of the Boston and Lowelltrain-house Railroad Station in Bos-
26,on December 1888. It waston, admitted that there had

of claim,no reference to arbitration thebeen eitherplaintiff’s
thereof, or asas the amount to the of theregards question

defendant; theof the and that had neverliability plaintiff re-
such arbitration.quested

There was evidence that the intestate came into the train-
at half nine onhouse about o’clock the of thepast morning day
accident;of that'in thisthe train-house were numerous parallel

trains,for withtracks betweenpassenger platforms extending
north;out the toof train-house the that the most trackeasterly

8,was called track No. and the track next andwesterly, sepa-
it 7;rated from a was called trackby No. thatplatform, be-

No. 8 and thetween track ofwall the train-houseeasterly was
a over which a car on theplatform, track wouldstanding extend

inches; thatabout six from suchprojecting wall wereeasterly
iron feet andgirders twenty-five apart roof,thesupporting

rendered this ofwhich platform width, aboutvarying fivebeing
half feet in clearand a the between the of the sameedge and

itself, two andthe wall about abutj half feetonly where the
into the thusplatform, aprojected ofgirders leaving space

feet between the side aabout two only of carpassenger standing
the face ofand the thaton the track thisgirders; platform was

hands,offor the use train and notintended for that of passen-
latter;sometimes used the that thethough bygers, platform
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wasand whichfor the use of generallyintended passengers,
stand-from carsinin orused them upon alightinggettingby

track andbetween that8,No. theon track was platforming
track No. 7.

into thethe intestate camethatfurther evidenceThere was
ofat one thealone, of theand inquiredtrain-house gateman

to from thewent in andwhich goinggates through passengers
toldEast and wascars, trains forthe Cambridge,respecting

fromat tenthat left a pastthat the next train for point quarter
7; time showed the athat he at the sametrack No. gateman

Easta between Boston and Cambridge;ticket for single passage
intoten had not backed thethe trainthat yetquarter past

train-house, in train-houseand the train thethen standingonly
8, due atwas on track which was to leaveone No.standing

M.; intestate,A. the told that theten o’clock that beingupon
asked thetrain on track No. 8 left at o’clock,then tenstanding

train did not Eastwhether that at Cambridge,stopgateman
not;and was told that it did that the intestate then proceeded

train-house, andto walk about the and down theup platforms
was seentracks,the and last the atbetween aboutby gateman

o’clock, him;thebefore ten when intestate accosteda quarter
cars,madeten o’clock train was of twothat the up passenger

car;twoone of the athe forward that thebeing smoking upon
train,of the o’clock and asten as soon the rear enddeparture

of the rear car had the saw the intestatepassed gatemanalong,
8,dead track No. his head theuponlying lying upon westerly

side the moreleft hand ofor rail fromeasterly severednearly
ofand the rest thethe incrowded between thatbodybody,

rail theof the and of theside outside thatedge atplatform;
started,traintime thethe the not theintestate was rearupon

car,of the or of theeithersmokingplatform upon platform
car; that,rear and as this intrain stood thethe forwardstation,

of the car was about from thesmoking feettwentyplatform
the oftrack where the the found.intestate waspoint upon body

There no thatwas evidence the oneintestate was seen anyby
o’clock,after he to athe about before tenspoke gateman, quarter

his andand no of the cause ofevidence the trackfalling upon
wheels,carin front of the which him and occasionedpassed over

his death.
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of the at theevidence,close and alsoAt the closeplaintiffs
evidence, the defendant theof the defendant’s requested judge

that,thenonsuit on the theregroundto beenplaintiff, having
or for arbitration,no arbitration the action couldrequest present

maintained;not be but the refused to do andjudge so, the
defendantdefendant The also theexcepted. requested judge,

evidence,of all the toat the close direct a verdict for the de-
fendant, do,the also refusedwhich to theand defendantjudge

The defendant also the to theexcepted. requested judge give
instructions to thefollowing jury:

“ That, case,all the evidence in1. the the isupon plaintiff
to maintainnot entitled the action. . .present .

“ deceased,if the find that the3. That while onjury the
8, fell,the of track No.on or was struckrightplatform by

car,train and underknocked the thethe ismoving plaintiff
to in theentitled recover action.not present

“ if that thethe find deceased4. That tojury attempted get
motion, and in sowhile in orthe train fell wasoff doing knocked

car, isthen the not tounder the entitled maintainplaintiff the
action.present

if thatthe find the deceased,“5. That whilejury onbeing
mentioned, hadabove a fit or illness ofthe kindplatform any
car,the then theunder cannotplaintiffand fell inrecover the

action.present
“ deceased,the in onThat the6. inbeing platform question,

all due fornot andpersonalusing diligencewas safety protection.
“ thatif the find this onThat thejury platform7. ofright

intendednot for usewas the oftrack No. 8 obviously passengers,
thena the deceasedplace,was wasobviously dangerousand not

forof all due diligence personalexercise andin the safety pro-
that the; deceased,if the find whileand onjurytection being

otherwise,of illness orreason fell or wasbysuch platform,
train and knocked car,under thethe thenmoving thestruck by

in therecover action.presentcannotplaintiff
“ find that theif the deceasedjury8. That voluntarily placed

and hisof death occurred in con-danger,in a positionhimself
thereof, cannotthe recover.”plaintiffsequence

these instructions,refused to butgiveThe instructedjudge
as follows:other things,amongthe jury,
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“ is,careless ? thathis in a waymeet deaththe deceasedDid
course that renders? Ofof dueon his diligencewith a partlack

law somewhatthetosomewhat and applyit to discussnecessary
defendant’sread thethenThecases.”to judgehypothetical

“ theininstructionthat wayI cannot give youseventh request.
law,matter ofasrule to you,in it is I cannotwhich asked.

whateverthat platform, youof thethat the party uponfinding
or intendedor its usethethink of the situation of platform,may

was notlaw, theuse, thatmatter of partyas provesnecessarily,
course, find that thatifin the you.exercise of due care. Of

for the use ofwas and not pas­not intendedplatform prepared
andtonot invitationand did passengers,sengers, present any

wouldthe lawa then imposewas obviously dangerous place,
he in suchhim a different of care when was ameasureupon

of wouldthan rule duetheplace diligence imposedangerous
it that thehim if was a and behe in safeupon place, may jury

in he therewould be if was andjustified finding, unnecessarily
there,with or forno excuse reason that thatimproperly, being

But, hand,otheract a lack of care. on theconstituted proper
—not in case is forI cannot that find the it not mesay you may

—to whether can cannot reasons or foror excuses hisyousay
there which be consistent with the ofwould exercise duebeing

incare in that thebeing place, notwithstanding contingencies
inand named the I must therefore leave thatdangers prayer.

to this consideration.” The then read theyou upon judge eighth
“of the defendant. I instruction,that withrequest give you

6this If the deceasedqualification: himselfvoluntarily placed
in of without therefor,a reasonable excuseposition danger, any

cannotthen the recover.’ The other which Iplaintiff prayer
train,to hisrelates theshall give you leaving upon[the fourth]

;that he the train whilethe left it was in motion andsuggestion
that matter I asthe law well in the exact lan­upon may give

of the Court.” The then theSupreme quotedguage judge
Railroad,in v. Manchester Lawrence 16Gavettopinion Gray,&

“words, cannot501, 507, at the It be doubted,” andbeginning
“words, ”; thenthe evidence of carelessness andwithending

“ to if ofwill be for reach thisIt partyou say, youproceeded:
defendant, all thecase, evidence andwhether the uponthe upon

case, satisfiedof the has as in otherthe circumstancesall you,
154. 6VOL.
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cases,civil so that can feel that of assuranceyou thatdegree you
—act matter,would in a business has made itupon so prob-

able that inwould a businessyou say, speaking thatway, you
the inwere satisfied that deceased was not the exercise of due

course,Of are notdiligence. to beyou required it,sure of but
be ato satisfied fair ofby theonly preponderance evidence. If

in such stateit is left a that satisfied,cannot beyou then the
indefendant has failed its to make out thatattempt defence.

To You will first determinerecapitulate. whether this is a case
death,of or suicide,accidental a case of the burden being upon

the in that. If decide inthat favor of theplaintiff you plain-
tiff, will then decide whether the deceased was inyou the ex-

rather,ofercise due or more whetherdiligence; theexactly,
defendant has that he was not in the exercise ofproved due

If find of theseeither as the de-diligence. you propositions
contends, then the defendant is entitledfendant to ver-your

;dict find both as the contends,if them thenyou plaintiff your
forwill be for the the amountverdict which I haveplaintiff

indicated.”
fora thereturned verdict and theThe defend-jury plaintiff;

ant alleged exceptions.
for the defendant.Snow,F. E.

J. for theA. A. Woodbury,Ranney & plaintiff.
By the ThisCourt. Mr.opinion, prepared Justiceby

thewas court in hisAllen,William lifetime.approved by
the defendant was to aThe of certain sum inpromise pay

intestate,ofof the death the plaintiff’sthe event occasioned
“ external,effected and acci-through violent,by bodily injuries

dental means.”
in the last of whichcertificate, is,are nine theThere provisos

“ law or in beat shallthat no suit or equity broughtproceeding
the has beenunless same first re-herein,sumto recover any

andof men.” It wasto the arbitration competentferred just
been no reference to arbitration ofhad thethat thereadmitted

claim, the never suchthat plaintiffand requestedplaintiff’s
is to courtthe refusal of the tofirstarbitration. The exception

reason, action notthat, the could be maintained.for thatrule
award,the but to theis, not to sumThe pay paypromise

not thedoes make aaward conditionand thenamed, proviso
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thatofto but a mode enforcingthe topromise pay,precedent
is bar tonosuch anIt is settled that agreementwellpromise.

Ins. 138Co.on Reed v. Washingtonan action the promise.
and cases cited.572,Mass.

“ aremembersthe thatThe also containscertificate provisos,
andforto due safety protec­use all personalrequired diligence

this certificatetion,” be made underand “no claim shallthat
in conse­. . or have happened. when death maythe injury

to unnecessary danger.”... ofquence exposurevoluntaryany
defence, theand burdenmatter ofconstitute.These provisos

v.Freeman Travelers’of them is the defendant.proving upon
are the re­to144 otherCo. Mass. 572. The exceptionsIns.

in theevidenceof the rulefusals court to the undisputedupon
thecase, of theand the findings jury uponupon hypothetical

evidence, or of volun­that the defence want of dueof diligence
madeto deceased wasthetary exposure danger byunnecessary

out, to the the defendant.and instruct a forto find verdictjury
left,the o’clock ofAfter ten train the thedead plain-body

stood,tiff’s intestate was found on the track train hadwhere the
such a situation andin condition beenas showed that he had

run over the train and waskilled. Track 8by No.instantly
track, andthe was near the of the train-easterly walleasterly

house. A extended from the trackplatform wall toward the
that carso far a the track would theupon overhang platform

six inches. The theabout distance from to the ofthe wall edge
was fiveabout and halfa but there wereplatform feet, girders

from feet,inward so thethe wall about three thatextending
distance from the face of the to ofthe thegirders edge platform

two a half towas about and Therefeet. was evidence tending
the theintestate,that before ten o’clock inplaintiff’sprove

forenoon, in inwas the train-house of railroad stationawaiting
to take a train at a ten on trackBoston that left quarter past

7, atand he knew a train on 8No. that that left track No.
o’clock.ten

contended,The defendant and there evidence towas prove,
of usethat the east the tracks intended thewas forplatform

hands, it some-the train and not for wasof thoughpassengers,
them,used and the fortimes that intended and gen-placeby

for trackused and cars ontaking leavingerally by passengers
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8 the onNo. was the side of that track, be-platform westerly
and track No.tween it 7.

The that the fell in todeceasedsupposition attempting get
on or off of motion,the cars while inwereany platform they

inconsistent with the evidence.seems The ofonly theory
accidental consistent with the evidence seems to be thatinjury
the deceased was thrown or fell from the ofeast theplatform
cars the rail between the front and ofupon rear trucks the for-

car, time started,ward about the the cars and before hadthey
feet. Theremoved was no evidence of the of histwenty cause

fall, it beand cannot contended that the mere fact that he fell
the is aunder car defence. The real contention of the defend-

ant, in different forms itsin forexpressed instructions,prayers
is that the mere fact that inthe deceased was a dangerous

or,the east of the as stated inplace, (on platform onetrack,)
instructions, act,for a a carprayer dangerousdoing (leaving

law,while it was in as matteris, of conclusivemotion,) proof
did notthat he use all due for anddiligence personal safety

and that he tohimself unneces-exposedprotection, voluntarily
danger.sary

This is not an action the railroad inagainst whichcompany
mutual and duties ofthe arights and the com-person injured

are involved.pany
defendant,theAs the deceased had a toregards right go upon

and tothe examine the wall of theplatform, and thebuilding,
and the track,and the cars thegirders, platform, standing upon

and to enter and them. None ofleave these acts of itselfwould
duebe evidence of want of for or ofdiligence personal safety,

to of themexposure unnecessary danger. Anyvoluntary might
be done or The manner andcarefully circumstancescarelessly.

toof the would character it.act give
that the deceased was theThe facts thatupon andplatform,

shown,inhe was the manner do not constituteinjured clearly
law,in or afford conclusive evidence ofnegligence negligence.

The defendant asked for instructions the thatupon hypothesis
fell carthe deceased while the when it in motion.wasleaving

but, inferred,so iffell,There was no evidence that he it could be
it would not be of hisconclusive would de-Thatnegligence.

the and there would be nopend circumstances,upon presump-
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to itwere such as make negligent.the circumstancesthattian
itthe when inthat he left car wassurmisecouldtheIf jury

rendered the actwhichcircumstances negligent,undermotion
he under circum-surmise that left itwellcould equallythey

was Itthat the act notshow negligent.wouldwhichstances
to thein each of defendant’sregardinbe said, general,may

there is no evidence ofthatinstructions,for andrulingsprayers
his and of coursetodeceased injury,of thethe act proximate

the act aswhich characterizeof the circumstancesno evidence
not,infer an areact,or If the theyotherwise. jurynegligent

whichevidence, to infer the circumstancesatwithout liberty
not base theirThe couldthe act properlymade negligent. jury

facts found without evidence. The realverdict upon particular
evidence,thewhether the factswas directly proved byquestion

them,be from thethose to inferred sustained burden ofand
defendant,was the and this waswhich auponproof clearly

court,and forfor the not the unless courtjury thequestion
rule there was no"tthat sufficient evidence. The instruc-could

theto defendant.tions were favorablesufficientlygiven
overruled.Exceptions

Memorandum.

June, 1891,ofthe theOn Honorabledayeighteenth
Barker, oneMadison of the Justices of the Su-James

Court, Court,was a Justice of this inappointedperior place
Allen, deceased,William tookJustice and his seatof Mr.

month,on the samethe bench of thetwenty-sixth dayupon
held ina of the full Court then at Boston theat session

of Suffolk.county


