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FannyBuckley E. Frasier.W. vs.Lemira

19, 1891.1, May1890.NovemberBristol.

Knowlton,Allen, Allen, & JJ.Field, J., C.C. W.Present:

” — Real Estate.Assignment“Issue —WidowChild—Adopted of

124,“issue,” meaning 3 Pub. c.of of the Sts.by adoption within the §A ischild
”“ livingleaving hisno issueprovides if dies intestatethat a husbandwhich

exceedingnot five thousandin to an amountshall his real estate feewidow take
indollars value.

Appeal theof Court dismissinga the Probatefrom decree
to her of thefor theof Lemira W. assignmentpetition Buckley

husband, E. Frasier.Edwardreal in fee of her formerestate
case for the con-Allen, J., thebefore <7. who reportedHearing

of the fullsideration court.
husband, never had issueand her whoThe formerappellant

7,them, 1883,to Decemberborn to them or either of on by
Court, thein the Probate adopted appelleeproper proceedings

atchild, was nine of theThe whoas their child. years age
the death of the hus-lived with them untiltime of the hearing,

the as her The hus-band, and thereafter with child.appellant
6, intestate,1885, and left real estateband died on February

con-at than five thousand dollars. Thevalued less appellant
”“ husband,was not of thethat a child issuetended by adoption

theshe entitled to such real under Pub. Sts.and that was estate
124, 3.c. §

Brown,J. R. C. for theBrown appellant.&
for theAlger,A. M. appellee.

By the Court. The was Mr.following opinion byprepared
Deyens, and after his death was as theJustice adopted opinion

court theof the Justices who sat him thewith atby argument.
In order that a child thatshould it is necessarybe adopted,

both the husband and wife should in if thethejoin petition,
ahave husband or wife and adoptionpetitioner uponliving,

148,the is 1.child deemed the of c.child both. Pub. Sts. §
theThis not that the of adoptingrelationcontemplates only

rela-will be the theirtowards but thatchangedparents child,
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other,, whether so far as their istians to each several property
otherwise, theconcerned or will be modified existence of theby
as the child of both.childadopted

148,of the Pub. c.Sts. “As to the suc-Section 7 provides:
to a in withcession accordance theperson adoptedproperty,

this take theof shall same share ofchapterprovisions property
havethe couldwhich devised will that headopting parent by

wedlock,taken if born to suchwould have in andparent lawful
in descendants,to thehe shall stand regard but to no otherlegal

such inofof the kindred the same ifparent, as so bornposition
remainder of theto him.” The section for the descentprovides

child,of theof the whether him-adopted acquiredproperty by
self, fromor his fromor his naturaladopting parents,derived

notfrom whom he does lose the to inherit.parents, right By
124, 3,c.Pub. a dies intestate,the Sts. when husband and§

“ toleaves no issue the widow is entitled take his realliving,”
of value,in to the amount five thousand dollars inestate fee
inother her favor dowith certain which notprovisions require

1 of thehere to be considered. Section same makeschapter a
thein favor of husband when thesimilar wife diesprovision

his if in her other realissue,no es-rights, any,savingleaving
itboth of these thatFrom theappearsprovisionstate. right

husbanddower or of the to in land,to theof the wife curtesy
in fee in theto eitherthan thatother coming pro-contingency

be disturbed.for, not tointendedwasvided
deceased,husband hasbar,at theIn the case realleaving

value,than thousand dollars in andless five theestate of sur-
that theher whole bewidow brings petition may assignedviving

her husband nothe that left issueto her groundupon living,
child is notthat within theanher claim being adopted meaning

inthe husband diedthe statute. Asintent ofand February,
1885, 255, 1887,the St. of c.of c. and1885, 290,the St. amend-

notc. need be considered.124, 1,Sts.the Pub.ing §
1, 3,124, areSts. c. re-enactedsubstantiallyThe Pub. §§

1880, 211,of c. which was tofrom the St. passed subsequently
1876, 213, inc. in which are foundof substancethe St. the

148, 1, isItc. 7. the thaturged appellantPub. Sts. by§§
1880,from the St. ofderived when construedthe sections with

in148,c. themust, of7,the Pub. Sts. aenlarging rights wife§
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the St.modifiedestate, to havein the husband’s real be deemed
which the adoptedof the claimto the extent of1876 reducing

adoption,byon of the deceasedchild will have the estate parent
isdollarsfive thousandto ofso far real estate the extentas

statutesof thethat, theasconcerned. She provisionsurges
issue, thenohusbandthe thewidow, leavingconferring upon

dollars,of thousandto the extent fivehis estatein realright
in-had beenif itofstatute adoption,were after thepassed

issue,”treated as “livingshould betended childthat an adopted
words,differentmentionedbeen bysuch a would haveperson

hand, isit saidthe otherOnas child or children adoption.by
to theintendedhad givethat if thetheby Legislatureappellee,

child than as againstwidow a interest an adoptedlarger against
wouldwedlock, that intentina child born her husband lawfulto
”“ areThe issue livinghave been wordsexpressed.clearly

“ ”; the lat-than and ifwider and more extensive childliving
statute,been used ifter words had in the even unaccompanied

“ it that thethe word would be clearadopted,”by reasonably
take five estate towidow was not to the thousand dollars realof

ofthe exclusion the child. Section 8 of the Pub. Sts.adopted
“148,c. has The term or its in achild,provided: equivalent,

settlement, entail, devise,trust beor shall heldgrant, bequest,
testator,a child settler,include the orto adopted by grantor,

unless the terms of the instru-contrary theappearsplainly by
”; itself,ment and in the a liberal con-statute lessconstruing

should not bestruction If the words “issueadopted. living”
be construed to their 1 of the Pub.strictaccording meaning, §

124, 148,notc. is reconcilable with c.Sts. of the Pub. Sts.7§
or rather tanto to it. intent ofTheoperates pro repeal general

c. tothe statute Sts. is the child in(Pub. place adopted148)
to either of asrelation his so far theiradopting parents, prop-

concerned,is in the he ifsame that be theirwoulderty position
thannatural child. No could be used thatstronger expression

thewhich him to take the of of thesharepermits property
“ that taken if born to suchhe would haveparentadopting

child should beThat thein lawful wedlock.” adoptedparent
is notof that so readilywhich is explicitly sup-deprived given

”“word issueis in that theThere less holdingposable. difficulty
children, itor as construedsense of child and thusused in theis
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otherwise,children. If construed theincludes adopted adopted
relation a childno of born inoccupieschild thelonger lawful

to either of his or herwedlock adopting parents.
Decree affirmed.

HoeyGeorge E. vs. Inhabitants of Natick.

15, 1891. May 19,Middlesex. January 1891.

J., Allen, Allen,Field, ICnowlton,Present: C. W. Holmes,C.
Morton, & Lathrop, JJ.

— — — —in Way Cesspool NegligencePrivate Notice Law and Fact.Defect

said, law,It cannot be as matter of that a atown would have notice of defect in a
cesspool public way,a defectivelybuilt within the limits if it inof was fact

byputand was in others than the town itself.built
cesspoolprivate public wayof a withinThe fact the existence of the limits of a is

partnegligence of thedecisive of on the town.not

to thefor occasionedBill aninjuries plaintiffpersonal by
Street, a indefect in South Main the defendanthighwayalleged

town.
Court, withoutthe aAt trial in the beforejury,Superior

Hammond, J., tended to show thethe evidence facts.following
October, 1887, built an abuttera was byIn beneath thecesspool

street inof the of the Insurface sidewalk question. excavating
out from underthe dirt was thefor this cesspool dug curb-stone.

wall,of a stone laid withoutstructure consisted mortarThe or
and with sand and surmountedcement backed aup only, by

wall, to onwhich was arched the thebrick Ontop.opening
1888,17, asof December the wasplaintiffthe evening walking

sidewalk,rain the the earth underin the gavealong way him,
twohe fell into hole feet between theand a about curb-deep

and tothe the and received thecesspool,stone injuriesopening
admitted that wasin It was there no visible defectquestion.

sidewalk, that the where thein the defendant fell in wasplace
of the thethe limits and that townwithin was boundhighway,

insuchto keep repair.highway


