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Railroad, v.580,v. Boston 139 Mass. 587.Albany Woodley&
521,J. 46 Ex. We are ofL. S.)Metropolitan Railway, (N.

that there was no the was in theevidenceopinion plaintiffthat
exercise of care.ordinary

the noThe had reference to thisrequested plaintiffrulings by
case,branch of the and were immaterial.

overruled.1Exceptions

Hoganvs. Daniel &Charles Green others.

23, 3,Hampden. September 1890. 1891.April

Field, Allen, Allen,J., Holmes, Knowlton,C. C.Present: W.
Mobton, Lathbop,& JJ.

— — — Cemetery.in TrustBequestProbate Court ProcedureEquity

Court, pleadingsequity procedureUntil in the Probate therules of are established
should, substantially pro-practice practicable,and the likeso far as toconform

Commonwealth; case,yet in if allsuch thecedure in the other courts of the
followed, ap-may be entered in this court onusual are not a final decreeforms

present questionpeal everything properly tohas been thewhen essential done
involved.

keepingbequest of testator’s burial lot in a RomanA in trust for the care and the
town, public placeacemetery in a which is neither burial ofcertainCatholic

corporation, bya iscemetery belonging to but thethe a controlledtown nor
diocese, fee,bishop whopriest subject of owns the is validto the theresident

necessarystatutes, accomplishexisting as to amount to theunder at least the
purpose of the trust.

Court, of the willexecutorto the Probate thePetition by
recordof the Theconstructionof Michael for the will.Hogan,

on con-Court, courtof the transmitted to this appeal,Probate
the ofcitation,the and notice ap-sisted of the petition,only

onthat Michael died AprilThe Hoganpetitionpeal. alleged
him, as hisor but1889, no child28, widow survivingleaving

—— a brother,of whom were madenext of allkin, respondents,
in of andof the State NewPaterson Jersey,Daniel Hogan,

Burns, TerressaKeefe, Ella andnieces, Ryan<Maria Maggie
Commonwealth; Michaelin this thatall of WestfieldClarrey,

executor,will, the as whichmade a naming petitionerHogan
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18, 1889;on theadmitted to thatSeptemberwas probateduly
estate, estate,consisted of realthe which wereassets of wholly
SI,250; and that the third and fourth clauses inatappraised

material,alone are were as follows:will,the which
“ said executor to such ofdirect sumexpendThird. I my

to and inas be necessary suitably grade putmoney may good
lot in Catholic incondition said West-St. Mary’s Cemetery,my

field, around said lot aarid also to and substantialplace good
curbing.

“ rest, residue,Fourth. All the and estate,remainder of my
mixed,real, or wheresoever situate and however de-personal,

devise,scribed, I and to said Charles Green andgive, bequeath
Westfield, executors,heirs,Peter of said and their andTierney,

income,toadministrators, the and such of theexpend part
assum thereof deem for ofbest, the care andprincipal they may

conditionin said lot in saidgood thekeeping my cemetery,
same,and of the and thecurbing grounds monument thereon.

The said Green and their heirs andTierney, executors and ad-
ministrators, to take and receive such for the carecompensation
of said lot as deemthey may reasonable.”

The of the was forprayer petition the construction of these
clauses, forand instructions the same. Therespecting citation

for notice in aprovided publicationby and fornewspaper, per-
“notice tosonal all interestedpersons in the will and in the es-

tate of Michael and a returnHogan,” thereon, which was sworn
to, recited that it had been served as therein Therequired.

of made a decree thatjudge probate valid,the fourth clause was
“ said third clausejudgment upon been waived thehaving by

and from this decree thepetitioner”; respondents appealed.
The wascase heard in this Knowlton, who,court before atJ.,

the of the therequest parties, casereported for the consideration
court,of the full in substance as follows.

inThe testator his lifetime and for a lot inbought paid
St. which was theMary’s Cemetery, Catholic inonly cemetery
Westfield, to condition,the set outsubject following in the in-

“ofstrument The condition of the above saleconveyance: being
that bereft of reason in drunkenness,ofpersons consequence

duel,infallen never received orhaving having baptism, having
sacraments,life without the or inwilfully departed receiving
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Church,to the Catholic shall be debarredopposedany way
and otherwiseall this instru-privileges conveyedfrom rights by

title to this was inThe thement.” of thecemetery bishop
diocese, held him forand was the use of the church. Theby

his lifetime was atestator member of theduring Catholic
Westfield, which,inchurch with the wastogether cemetery,

of the residentunder the The atpriest. wascharge cemetery
services,totimes the and burial ex-all as well asopen public,

character,ercises of a and werereligious patriotic occasionally
held there the The received as income fromby priest. moneys
the formed a common fund with those received fromcemetery
the onchurch, the books of thekeptalthough separately priest

In thefor the sake of consecrated of theconvenience. portion
no Catholics could be buried underexceptpersonscemetery,

Church; butthe rules of the connected with the wascemetery
consecrated,not in which nota of those Catholicsparcel ground

usebe buried. The care and of cemeteries aremight regarded
as sacredthe Catholic Church The churchobligations.by"

for the care of thethe generalthrough priest paid cemetery,
not becomelots aso that the ormight unsightly, disfigure-

this incare thement to the lotsconsistingcemetery, keeping
weeds,down the and other work of likein order cuttingby

testator,the andestate of above debtscharacter. The charges
$1,200.administration, amounted to about Theof ordinary

in order such a lot as that of the testatorcare of wouldkeeping
or four dollarsexceed threenot annually.

Robinson, for executor.D. theG.
Carroll, for and MariaDaniel Keefe.J. B. Hogan

for the otherA. T.B. Parsons & Crossley, respondents.
is inField, J. This a for theequityC. construc-proceeding

v. 144will. Mass. 135. TheSwaseytion of a Jaques, petition
Court,the Probate and an takenin appealfiled from thewas

Court,thethat court" to Judicialof whereSupremedecree the
aheard and to thewas fullby single justice, reportedcase court.

for therules established andregulating practiceThe conducting
courts to the 117,of Gen. Sts. c.pursuantthe business probate

156, 22,Pub. c.19, now the Sts. do not coverapparently§§
Blood,Bakerin See v. 128 Mass. We543.equity.proceedings

until ruleshowever, that are established forthink, such proceed-
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courts,in the andthe practice ought,ings probate pleadings
as to to theas conformnearly practicable, substantially equity

Thein the other courts of the Commonwealth.procedure per-
interested, shouldsons who to be made respondent,ought parties

residence,be described name orand and a citationby subpoena
names,be issued theirshould addressed to orthem, containing

should be served them if within the Com-which areupon they
made;monwealth and service can be shouldpersonal ap-they

answer,and or the bill or should be taken forpear petition
them,confessed and decree bea should entered accord-against

to the forms of indecrees In the case thereing equity. present
no the andare no decree thepleadings except exceptpetition,

Court; who,final decree of the Probate but all the persons by
the to be interested in theappearpetition, question presented

Commonwealth,resided within the Danielapparently except
and infer thatwe the citation was served onHogan, personally

but who resided in Newall Hogan, and to aJersey whom copy
mail, andwas notice wassent alsoby in apublished newspaper

in the order of the court.designated All the interestedpersons
fromhave the decree of the Court,Probateappealed and we

infer that allthey beforeappeared Court,the Probate and be-
the of thisfore court whojustice case,heard and thereported

have, counsel,and allthey by the case inargued this court.
all the forms usual inAlthough have notequity proceedings

followed, we thinkbeen it thatyet appears essentialeverything
has done tobeen thebring question thepresented by petition

before this court.properly
the decreeIt of theby Court,appears Probate that the ques-

of andtion the construction ofvalidity the third ofclause the
waived,waswill because thereprobably was no todoubt as its

construction,and and that thevalidity is theonly question upon
of the fourth or clause. In Bates,v.validity residuary Bates 134

“110, 114, it is saidMass. that it has been held thatrepeatedly
a funda to for thebequest provide ofpermanent care a private

or burial could nottomb place be treated as a public charity
and thus made and that suchperpetual, bewouldbequest
void”; 82, 8,that the Pub. Sts. c. 17,and had no application§§

there Theto the case Pub. Sts. c.presented. 82, 6-8, relate§§
“ createdto orcorporationscemetery special charterby organized

30VOL. 153.
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”;laws and of the- same relates17under the chaptergeneral §
“ burial of a or town.” Seein a St.placeto a lot public city

1890, 264,302; c. 4.1885, St.c. §
in the it thatcase,the factsFrom reported present appears

testator, in inthe owned a burial lotrightsMichael Hogan,
Westfield,in in this Common-Catholic Cemetery,St. Mary’s

inwealth, fee of the land was the Romanthat the Catholicand
diocese; that there was established inthe Westfield aofbishop

church, member;of which was a andRoman Catholic Hogan
“ to theresident holds and ex-subjectthat the priest, bishop,

andover the church the It isercises control cemetery.” plain
thisthat is not athe burial offrom report, cemetery public place

Westfield, or aof to athe town corporation.cemetery belonging
thewhen land in thisdoes not was first usedIt appear cemetery

dead,thefor of the burial of the orand purposeappropriated
to use it for this has been obtained fromthat purposepermission

Westfield; we shall notof but assume that the landthe town
used for this in con-absence ofpurpose anywas unlawfully th.e

1855, 257,this kind of the St. c.parties.of Seebytention any
5; 82, 18;28,3; c. Pub. Sts. c. v.MeagherGen. Sts. §§§

It is toDriscoll, Mass. 281. determineimpossible99 precisely
of burial Michaelwhatfrom the rights Hogan acquiredreport

which he is declared entitled the instru-to writtenbyin the lot
him, or on histo whether death ofdelivered any rightsment

heirs;to his but it is clear that no ofburial descended rights
to the or to indefinitepublic,burial were any portiongranted

it must be taken that this is aand burialof the privatepublic,
in alot cemetery.private

1884, 186,c. authorizes or town “toof re­The St. any city
funds,ceive, hold, and or securities whichany moneys,apply
treasurer of such orwith the town forbe citydepositedmay

care, or embellishment ofimprovement,the anypreservation,
burial situated or of burial lotstherein,or placeprivatepublic

116, 35,The effect of the Pub. Sts. c.same.”in thelocated §§
White,in v. 139 Mass. 353. In36, considered Gates thatwas

that 36 of the Pub.in the c. 116,was said Sts.opinion,case it §
“ us,like the one beforea case where an executorcoversfairly

his testator has to thewhich appropriatedholds purposemoney
lot,in his and think the in-wecemeteryof repairmaintaining
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of the was to enable the of totention Legislative judge probate
will,the a trust in aout of the and to create sav-purposecarry

which should not be void as See Pub.bank a perpetuity.”ings
144, 37,116, 35,6.c. The Pub. Sts. c. and 38,Sts. were§ §§

1875, 174;from the St. of c. Pub. 116,derived and the Sts. c.
36, 1877,the c.St. of 162. is that thefrom It probable Legis-§

lature, 1875, 174,in the St. of c. intended to confer addi-passing
banks, 1884,tional and in the St. ofuponpowers savings passing

186,c. intended to confer cities and towns in addi-powers upon
82,tion those conferred the Pub. Sts. c. and17,to that inby §

162,1877,-c.the theSt. of intention was to en-principalpassing
administrators,executors, and trustees holdingable in trustmoney

1875,of the mentioned in offor the St. c. 174, topurposesany
trustthemselves of the the in adischarge by depositing money

bank the of aunder ofauthority judge probate.savings
effect of all these statutes is,The thatundoubtedly the
when areceived acemeterymoney, by corporation, savings

town,bank, the treasurer of a trustsor the described inby upon
trust,heldthe statutes is a valid even if in­respectively, upon

of these statutes the trust would be void. Whetherdependently
1877,of 162,the the St. c. intended thatby the va­Legislature

a trust for theof there mentioned shouldpurposeslidity depend
the discretion of ain ofdegree uponany probate,judge certainly

Itdoes not beclearly appear. might, thatperhaps, suggested,
35,116,mentioned in the Pub.the Sts. c. allpurposes bemay§

and thethat cemeteries and lots in­public purposes, cemetery
be beshould held to suchtended as are described in the Pub.

82, White,15. In v. however,Sts. c. Gates ubi the lotsupra,§
the Lowellwas in which was owned aCemetery, by corpora­

tion, not maintainedand the of Lowell.by The St.city of
1884, in terms186,c. relates to burialprivate as wellplaces as

andto those which are to burial inlots the onepublic, as well
other; 82,the Pub.as in the and 8 of c.Sts. relates to lots in§

ofthe cemeteries corporations.
court,ofof a the the mostIn the majority reasonableopinion

of statutes that theis,theseconstruction Legislature regarded
ofand cemeteries andthe maintenance improvement cemetery

not,in a sense orlots, as atheywhether mat-legal publicwere
interests, andconcerned intendedter thatpublicwhich property
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held inbe and trust for thegivenlawfully perpetual pres-might
cemeteries,burial lots in whether theof cemeterieservation

not, that,burial or andwere some ofplacespublic foreseeing
which would thearise ifthe inconveniences trustees must be

it also authorizednatural only,persons cemetery corporations,
cities, towns, and banks to act as trustees ofsavings such trust.a

whether,now to determine ifis not theIt necessary whole prop-
to be moreshould than sufficientprove togivenerty accomplish

trust, isof the it not withinthe the of Pro-purpose power the
Court, ofor of a courtbate to set aside a of theequity, part

for thesufficient and to thepurpose, remainderproperty permit
asbe distributed intestateto property.

are of that the trust is void,We notopinion andwholly that
thethe of Probate Court shoulddecree be affirmed.

So ordered.

vs.Gustafsen Washburn andAnna C. Moen Manu­
facturing Company.

29, 30, 3,September April1890.Worcester. 1891.

Allen,Field, J., Allen, Holmes,C. Knowlton,C. W.Present:
Lathrop,& JJ.

—Liability Act —Death'-—Employers’ EmployeeInjuries byPersonal Noticeof
— —EmployerNegligence DueWidow Care.of

1887, 270, 3, by 1888, 155,c. as amended the ofUnder St. c.the St. of the notice§
upongiven employerrequired to an the instantaneousto be death anof em-

given bymayployee be his widow.
duringengaged daytimeemployee, the in the course employmentwhile of hisAn

alongpull aassisting employer’s prem-a car railroad track on theto loadedin
ises, frontingback the car in the direction of ahis to and ditchwith across the
track, byand was struck andinto the ditch the car killed.fell The ditch was

visible, unguarded, employerand hadopen dug,but theand caused it beto
warning employees, wayhisgiving to in such athereof aswithout to render the

by they it, knowingasdangerous if used them totrack wont use nothad.been
Held, 1887, 270, 2,1,in an action underditch. the St. of c. thatof the it§§

jury,question for the in the absence of directa evidence that deceasedwas the
ditch, waysto there was a in theas whether defectknew of the condition of the

negligence,whichemployer’s arose hisin business fromused the and whether
of due care.was in the exercisethe deceased


