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v. Boston & Albany Roilroad, 1839 Mass. 680, 687. Woodley v.
Metropolitan Railway, L. J. 46 Ex. (N. S.) 621. We are of
opinion that there was no evidenee that the plaintiff was in the
exercise of ordinary care.
The rulings requested by the plaintiff had no reference to this
branch of the case, and were immaterial. u
Faceptions overruled.

CHARLES GREEN »s. DANIEL HoGAN & others.

Hampden. September 23, 1890. — April 3, 1891.

Present: Fiewp, C. J., W. ArteN, C. ALieN, Hormes, KnowLTON,
MorToN, & LAaTHROP, JJ.

Probate Court — Equity Procedure — Bequest in Trust— Cemetery.

Until rules of equity procedure are established in the Probate Court, the pleadings
and practice should, so far as practicable, conform substantially to the like pro-
cedure in the other courts of the Commonwealth; yet in such case, if all the
usual forms are not followed, a final decree may be entered in this court on ap-
peal when everything essential has been done properly to present the question
involved. .

A bequest in trust for the care and keeping of the testator’s burial lot in 2 Roman
Catholic cemetery in a certain town, which is neither a public burial place of
the town nor a cemetery belonging to a corporation, but is controlled by the
resident priest subject to the bishop of the diocese, who owns the fee, is valid
under existing statutes, at least as to the amount necessary to accomplish the
purpose of the trust.

PrrrTION to the Probate Court, by the executor of the will
of Michael Hogan, for the construction of the will. The record
of the Probate Court, transmitted to this court on appeal, con-
sisted only of the petition, the citation, and the notice of ap-
peal. The petition alleged that Michael Hogan died on April
28, 1889, leaving no widow or child surviving him, but as his
next of kin,—all of whom were made respondents, — a brother,
Daniel Hogan, of Paterson in the State of New Jersey, and
nieces, Maria Keefe, Ella Burns, Maggie Ryans and Terressa
Clarrey, all of Westfield in this Commonwealth ; that Michael
Hogan made a will, naming the petitioner as executor, which
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was duly admitted to probate on September 18, 1889; that the
assets of the estate, which consisted wholly of real estate, were
appraised at $1,260; and that the third and fourth clauses in
the will, which alone are material, were as follows:

« Third. I direct my said executor to expend such sum of
money as may be necessary to suitably grade and put in good
condition my lot in St. Mary’s Catholic Cemetery, in said West-
field, and also to place around said lot a good and substantial
curbing.

« Fourth. AIl the rest, residue, and remainder of my estate,
real, personal, or mixed, wheresoever situate and however de-
seribed, I give, devise, and bequeath to said Charles Green and
Peter Tierney, of said Westfield, and their heirs, executors, and
administrators, to expend the income, and such part of the
principal sum thereof as they may deem best, for the care of and
keeping in good condition my said lot in said cemetery, the
curbing and grounds of the same, and the moiument thereon.
The said Green and Tierney, their heirs and executors and ad-
ministrators, to take and receive such compensation for the care
of said lot as they may deem reasonable.”

The prayer of the petition was for the construction of these
clauses, and for instructions respecting the same. The citation
provided for notice by publication in a newspaper, and for per-
sonal notice “ to all persons interested in the will and in the es-
tate of Michael Hogan,” and a return thereon, which was sworn
to, recited that it had been served as therein required. The
judge of probate made a decree that the fourth clause was valid,
“judgment upon said third clause having been waived by the
petitioner”; and from this decree the respondents appealed.

The case was heard in this court before Knowlton, J., who, at
the request of the parties, reported the case for the consideration
of the full court, in substance as follows.

The testator in his lifetime bought and paid for a lot in
St. Mary’s Cemetery, which was the only Catholic cemetery in
Westfield, subject to the following condition, set out in the in-
strument of conveyance: ¢ The condition of the above sale being
that persons bereft of reason in consequence of drunkenness,
having fallen in duel, never having received baptism, or having
wilfully departed life without receiving the sacraments, or in
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any way opposed to the Catholic Church, shall be debarred
from all rights and privileges otherwise conveyed by this instra-
ment.” The title to this cemetery was in the bishop of the
diocese, and was held by him for the use of the church. The
testator during his lifetime was a member of the Catholic
church in Westfield, which, together with the cemetery, was
under the charge of the resident priest. The cemetery was at
all times open to the public, and burial services, as well as ex-
ercises of a religious and patriotic character, were occasionally
held there by the priest. The moneys received as income from
the cemetery formed a common fund with those received from
the church, although kept separately on the books of the priest
for the sake of convenience. In the consecrated portion of the
cemetery, no persons except Catholics could be buried undér
the rules of the Church; but connected with the cemetery was
a parcel of ground not consecrated, in which those not Catholics
might be buried. The care and use of cemeteries are regarded
by the Catholic Church as sacred obligations. The church
through the priest paid for the general care of the cemetery,
so that the lots might not become unsightly, or a disfigure-
ment to the cemetery, this care consisting in keeping the lots
in order by cutting down the weeds, and other work of like
character. The estate of the testator, above debts and charges
of administration, amounted to about $1,200. The ordinary
care of keeping in order such a lot as that of the testator would
not exceed three or four dollars annually.

G. D. Robinson, for the executor.

J. B. Carroll, for Daniel Hogan and Maria Keefe.

E. Parsons & A. T. Crossley, for the other respondents.

Fierp, C. J. This is a proceeding in equity for the construc-
tion of a will. Swasey v. Jagues, 144 Mass. 185. The petition
was filed in the Probate Court, and an appeal taken from the
decree of that court to the Supreme Judicial Court, where the
case was heard by a single justice, and reported to the full court.
The rules established for regulating the practice and conducting
the business of probate courts pursuant to the Gen. Sts. ¢. 117,
§ 19, now the Pub. Sts. ¢. 166, § 22, apparently do not cover
proceedings in equity. See Baker v. Blood, 128 Mass. 543. We
think, however, that until rules ave established for such proceed-
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ings in the probate courts, the pleadings and practice ought,
as nearly as practicable, to conform substantially to the equity
procedure in the other courts of the Commonwealth. The per-
sons interested, who ought to be made parties respondent, should
be deseribed by name and residence, and a citation or subpeena
should be issued addressed to them, or containing their names,
which should be served upon them if they are within the Com-
monwealth and personal service can be made; they should ap-
pear and answer, or the bill or petition should be taken for
confessed against them, and a decree should be entered accord-
ing to the forms of decrees in equity. In the present case there
are no pleadings except the petition, and no decree except the
final decree of the Probate Court; but all the persons who, by
the petition, appear to be interested in the question presented
apparently resided within the Commonwealth, except Daniel
Hogan, and we infer that the citation was served personally on
all but Hogan, who resided in New Jersey and to whom a copy
was sent by mail, and notice was also published in a newspaper
designated in the order of the court. All the persons interested -
have appealed from the decree of the Probate Court, and we
infer that they all appeared before the Probate Court, and be-
fore the justice of this court who heard and reported the case,
- and they all have, by counsel, argued the case in this court.
Although all the forms usual in equity proceedings have not
been followed, yet we think it appears that everything essential
has been done to bring the question presented by the petition
properly before this court.

It appears by the decree of the Probate Court, that the ques-
tion of the validity and construction of the third clause of the
will was waived, probably because there was no doubt as to its
validity and construction, and that the only question is upon the
validity of the fourth or residuary clause. In Batesv. Bates, 184
Mass. 110, 114, it is said that it has been repeatedly held that
a bequest to provide a fund for the permanent care of a private
tomb or burial place could not be treated as a public charity
and thus made perpetual, and that such bequest would be
void”; and that the Pub. Sts. c. 82, §§ 8, 17, had no application
to the case there presented. The Pub. Sts. c. 82, §§ 6-8, relate
to cemetery corporations * ereated by special charter or organized
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under the general laws”; and § 17 of the same chapter relates
to “a lot in a public burial place of a city or town.” See St.
1885, ¢. 302; St. 1890, c. 264, § 4.

From the facts reported in the present case, it appears that
Michael Hogan, the testator, owned rights in a burial lot in
St. Mary’s Catholic Cemetery, in Westfield, in this Common-
wealth, and that the fee of the land was in the Roman Catholic
bishop of the diocese ; that there was established in Westfield a
Roman Catholic church, of which Hogan was a member; and
that “the resident priest, subject to the bishoi;), holds and ex-
ercises gontrol over the church and the cemetery.” It is plain
from the report, that this cemetery is not a public burial place of
the town of Westfleld, or a cemetery belonging to a corporation.
It does not appear when the land in this cemetery was first used
and appropriated for the purpose of the burial of the dead, or
that permission to use it for this purpose has been obtained from
the town of Westfield ; but we shall not assume that the land
was unlawfully used for this purpose in the absence of any con-
tention of this kind by any of the parties. See St. 1855, e. 257,
§ 3; Gen. Sts. ¢. 28, § 5; Pub. Sts. ¢. 82, § 18; Meagher v.
Driscoll, 99 Mass. 281. It is impossible precisely to determine
from the report what rights of burial Michael Hogan acquired
in the lot to which he is declared entitled by the written instru-
ment delivered to him, or whether on his death any rights of
burial descended to his heirs; but it is clear that no rights of
burial were granted to the public, or to any indefinite portion
of the public, and it must be taken that this is a private burial
lot in a private cemetery.

The St. of 1884, c. 186, authorizes any city or town “to re-
ceive, hold, and apply any funds, moneys, or securities which
may be deposited with the treasurer of such city or town for
the preservation, care, improvement, or embellishment of any
public or private burial place situated therein, or of burial lots
located in the same.” The effect of the Pub. Sts. c. 116, §§ 85,
86, was considered in Glates v. White, 189 Mass. 853. In that
case it was said in the opinion, that § 86 of the Pub. Sts. c. 116,
«fairly covers a case like the one before us, where an executor
holds money which his testator has appropriated to the purpose
of maintaining in repair his cemetery lot, and we think the in-
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tention of the Legislature was to enable the judge of probate to
carry out the purpose of the will, and to create a trust in a sav-
ings bank which should not be void as a perpetuity.” See Pub.
Sts. c. 144, § 6. The Pub. Sts. c. 116, §§ 35, 87, and 88, were
derived from the St. of 1875, ¢. 174; and the Pub. Sts. ¢. 116,
§ 86, from the St. of 1877, c. 162. It is probable that the Legis-
lature, in passing the St. of 1875, ¢. 174, intended to confer addi-
tional powers upon savings banks, and in passing the St. of 1884,
c. 186, intended to confer powers upon cities and towns in addi-
tion to those conferred by the Pub. Sts. c. 82, § 17, and that in
passing the St. of 1877,.c. 162, the principal intention was to en-
able executors, administrators, and trustees holding money in trust
for any of the purposes mentioned in the St. of 1875, ¢. 174, to
discharge themselves of the trust by depositing the money in a
savings bank under the authority of a judge of probate.

The effect of all these statutes undoubtedly is, that the
money, when received by a cemetery corporation, a savings
bank, or by the treasurer of a town, upon the trusts described in
the statutes respectively, is held upon a valid trust, even if in-
dependently of these statutes the trust would be void. Whether
the Legislature by the St. of 1877, ¢. 162, intended that the va-
lidity of a trust for the purposes there mentioned should depend
in any degree upon the discretion of a judge of probate, certainly
does not clearly appear. It might, perhaps, be suggested, that
the purposes mentioned in the Pub. Sts. c. 116, § 85, may all be
public purposes, and that the cemeteries and cemetery lots in-
tended should be held to be such as are described in the Pub.
Sts. c. 82, § 15.  In Gates v. White, ubi supra, however, the lot
was in the Lowell Cemetery, which was owned by a corpora-
tion, and not maintained by the city of Lowell. The St. of
1884, c. 186, in terms velates to private burial places as well as
to those which are public, and to burial lots in the one as well
as in the other; and § 8 of the Pub. Sts. c. 82, relates to lots in
the cemeteries of corporations.

In the opinion of a majority of the court, the most reasonable
construction of these statutes is, that the Legislature regarded
the maintenance and improvement of cemeteries and cemetery
lots, whether in a legal sense they were public or not, as a mat-
ter which concerned public interests, and intended that property
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might lawfully be given and held in perpetual trust for the pres-
ervation of burial lots in cemeteries, whether the cemeteries
were public burial places or not, and that, foreseeing some of
the inconveniences which would arise if the trustees must be
natural persons only, it also authorized cemetery corporations,
cities, towns, and savings banks to act as trustees of such a trust.
It is not necessary now to determine whether, if the whole prop-
erty given should prove to be more than sufficient to accomplish
the purpose of the trust, it is not within the power of the Pro-
bate Court, or of a court of equity, to set aside a part of the
property sufficient for the purpose, and to permit the remainder
to be distributed as intestate property.

We are of opinion that the trust is not wholly void, and that
the decree of the Probate Court should be affirmed.

8o ordered.

ANNA C. GUSTAFSEN vs. WASHBURN AND MoEN MANU-
FACTURING COMPANY.

Worcester. September 29, 80, 1890. — April 3, 1891.

Present: Frerp, C. J., W. Arrew, C. ArrexN, Houmes, KNowLTON,
& LaTrROP, JJ.

Personal Injuries — Employers’ Liability Act - Death of Employee — Notice by
Widow — Negligence of Employer — Due Care.

Under the St. of 1887, c. 270, § 8, as amended by the St. of 1888, c¢. 155, the notice
required to be given to an employer upon the instantaneous death of an em-
ployee may be given by his widow.

An employee, while engaged during the daytime in the course of his employment
in assisting to pull a loaded car along a railroad track on the employer’s prem-
ises, with his back to the car and fronting in the direction of a ditch across the
track, fell into the ditch and was struck by the car and killed. The ditch was
open and visible, but unguarded, and the employer had caused it to be dug,
without giving warning thereof to his employees, in such a way as to render the
track dangerous if used by them as they had been wont to use it, not knowing
of the ditch. Held, in an action under the St. of 1887, c. 270, §§ 1, 2, that it
was & question for the jury, in the absence of direct evidence that the deceased
knew of the ditch, as to whether there was a defect in the condition of the ways
used in the employer’s business which arose from his negligence, and whether
the deceased was in the exercise of due care.




