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the Superior Court, to show the number of the fish taken for -
the purpose of determining the amount of the penalty, even
though this number might exceed that proved in the district
court. It is no ground of complaint that a heavier punishment
is imposed in the Superior Court for the same offence than was
imposed in the court appealed from. Batchelder v. Common-
wealth, 109 Mass. 361.

Order of the Superior Court overruling the motion in arrest of

Judgment affirmed.

EB. C. Bumpus, (P. R. Blackmur with him,) for the defend-
ants.

4. B. Pillsbury, Attorney General, (0. V. Harris, Second As-
sistant Attorney General, with him,) for the Commonwealth.

Erra H. MiNER 2s. CoNNECTICUT RIVER RAILROAD
COMPANY.

Hampden. September 23, 1890. — March 2, 1891.

Present: Frerp, C.J., W. ArreN, C. ALLeN, HoLmEs, KNowLTON,
MozrToN, & LATHROP, JJ.

Injury to Property — Assumption of Risk — Evidence of Value — Remoteness.

In an action against a railroad company to recover the value of the plaintiff’s
horse, there was evidence that an employee of the plaintiff’s husband went as
directed to the defendant’s freight yard, where it delivered freight to consignees,
for a load of grain; that before entering the yard he saw that the car contain-
ing the grain was in a dangerous place and appreciated the risk of going to it
with the horse; that, without having the car removed to another place as he
might have done, he took the horse by the head and led it in; and that while
there the accident happened by which the horse was killed. Held, that the
defendant was entitled to an instruction to the jury, that, if the employee knew
the situation and the danger and voluntarily assumed the risk, then the plaintiff
could not recover.

On the question of damages for the killing of a horse six years old, it is within the
discretion of the presiding judge to exclude, as too remote, proof of what the
horse cost at private sale two years before.

Torm, for the killing of the plaintiff’s horse, and for injuries
to her wagon and harness. '
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At the trial in the Superior Court, before Dewey, J., there
was evidence that the defendant’s freight yard in Springfield
extended from its freight station to an embankment wall which
enclosed a highway passing under the tracks, and supported a
railroad bridge ; that the top of this wall was at the same grade
as the yard, and was unguarded by any railing; that the freight
cars in the yard were being constantly distributed about the
various tracks and made up into trains; that the defendant used
this freight yard among other things as a place for delivering
freight to its customers; that, upon the arrival of freight, the
consignee was notified by the defendant’s agent to pay the
charges within a limited time and to take the freight away,
being given the number of the car and its position in the yard
for that purpose; that the consignee would thereupon unload
the freight from the car and take it away; that one Gourley,
who was in the employ of the plaintiff’s husband, went to
Springfield with the plaintiff’s horse and wagon for a load of
grain; that he went to a store in Springfield, and was there
directed to go to the freight yard for the load, and was told the
number of the car containing the grain; that he found the car
in the freight yard standing close to the wall and the bridge,
and went to it with the horse and wagon; and that the horse
being frightened by the bumping of freight cars upon an adjoin-
ing track, backed over the wall and was killed, and the harness
and wagon were injured.

Gourley testified, among other things, as follows: “ When I
got there, I took the horse by the head for fear of danger. I saw
Y was in a confined place. I went to back up, cars came down
the track, and one jumped against the other like that [showing] ;
the beast gave a jump and lifted me off my feet. Then the cars
bumped together two or three times more, and seeing nothing to
save me — no railing — I was forced to go down ; I could n’t help
it. The horse backed over the wall and took me with it. There
was no railing on the wall. The cars that bumped together were
freight cars on the track just the other side of the track where
the car was that I was going to load from. I think they broke
out some piece of the train and drove out five or six, and these
bumped together. This happened two or three times. Up to
the time the cars bumped together, there was no frouble.” On
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cross-examination, he testified that he was not sent by the plain-
tiff’s husband, Mr. Miner, to the railroad, but to a store. “ When
I got to the railroad, and before I brought the team from the
street, I saw that the car was close to the wall, and close to or
partly on the bridge. I saw just how the land lay. I saw that
it was close to the wall and offset, and that it was a dangerous
place. I led the horse from where it was in the street up to-
wards the car. The reason I did not get in and drive up was
because I was afraid of where I was going to back up. I thought
I would be safer to have the horse by the head. I saw if I
should lose control of the horse, it would be dangerous. I could
see all the tracks ab the place, and knew it was a freight yard;
any man would know that. There were plenty of cars standing
round, and men at work running cars up and down. I could see
the cars coming down; I knew that when freight cars ave started
or backed, they will bump. You can’t handle a freight train
very well without getting some bumping. I did not ask to have
the car moved. I saw the car there. I wanted to get my load
on. I knew it was a dangerous place. I thought I might be all
right, and I dare say I would if the bump had not happened;
it came very sudden. It was the first time I had ever had the
horse where there was any bumping of the kind.”

One Mesick testified that he was a grain dealer, and was
accustomed to have grain come over the defendant’s railroad;
and that ¢ the agent of the company gives us the number of the
car, and we go and look it up, and wherever we find it, we take
our goods out, and this is the way we have been doing for years.”
On cross-examination, he said: ‘ They give us the number of
the car, and we look it up. If we find it is not in a suitable
place to unload, we tell them, and they put it in a suitable place.
If we are satisfied with the place, we unload it, and if we are not
satisfied, we tell them, and they put it where we can unload it”;
that he had had frequent occasion to go there himself; and that
it was a very busy place, cars bumping together, and all noises
incident to the business. i

The husband of the plaintiff, in testifying to the value of the
horse, upon cross-examination, stated that he bought the horse
for his wife about two years previous to the accident, and paid
for it in cash; and that the horse at the time of the accident
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was six years old. The judge refused to permit the defendant
to ask him what was paid for the horse when so purchased; and
the defendant excepted.

The defendant asked the judge to rule and instruct the jury
as follows: ¢«1. Upon all the evidence in the case, the plaintiff
cannot recover. 2. If the defendant conducted its business in
its freight yard in the usual and ordinary method of railroads
doing such business, and made no more or different noise in
the handling of its trains than is usual, the plaintiff cannot
recover for any injury occasioned thereby. 8. If the jury find
that the plaintiff, or the person in charge of the horse, saw the
condition of the freight yard and wall adjoining, and knew the
danger, and voluntarily assumed the risk, the plaintiff cannot
recover. 4. If the jury find that the plaintiff, or the person
in charge of the horse, knew or would by the use of due care
have known of the condition of the premises, and the use that
was made of the same, and the dangers incident thereto, and
voluntarily assumed the risk, the plaintiff cannot recover.”

The judge refused so to rule and instruct, but submitted the
case to the jury upon instructions which dealt only with the
question of negligence on the part of the defendant, and of due
care or contributory negligence on the part of the plaintiff, and
which permitted her to recover if the defendant set apart the
freight yard for the use of its customers in getting their freight,
and had negligently failed to have it in a reasonably safe con-
dition, or to conduct its business there in a reasonable manner,
and if Gourley went into the yard by the express or implied in-
vitation of the defendant for the purpose of transacting business
between his employer and the defendant, and was at the time
of the accident in the exercise of reasonable and ordinary care.

The jury returned a verdict for the plaintiff; and the defend-
ant alleged exceptions.

The case was argued at the bar in September, 1890, and after-
wards was submitted on the briefs to all the judges.

G. Wells & J. Barnes, (W. W. MeClench with them,) for the
defendant.

G. D. Robinson, ( W. Robinson with him,) for the plaintiff.

C. A11EN,J. Under the instructions which were given to the
jury, they must have found that Gourley was rightfully in the
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defendant’s freight yard, upon the implied invitation of the de-
fendant; that the defendant was negligent in failing to provide
a suitable place for the delivery of freight, or in failing to man-
age its business there properly; and that Gourley was in the exer-
cise of reasonable care in going there, and in what he did while
there. These questions were properly submitted to the jury.

The principal point raised by the bill of exceptions is, whether
the defendant was entitled to have an instruction given to the
jury, in substance, that, if Gourley knew the situation and the
danger, and voluntarily assumed the risk, then the plaintiff could
not recover.

There can be no doubt that there are cases where the prin-
ciple which is often expressed by the maxim, Volenti non fit
injuria, will have the effect to debar one from a remedy which
might otherwise be open to him.

This principle was recently applied by this court in a case
where the plaintiff, who was employed in a mill, volunteered to
make certain repairs of machinery which it was no part of his
regular duty to make, understanding perfectly what the defect
was, and what might happen from it, and was hurt. It was
held that he took the risk. Mellor v. Merchants’ Manuf. Co. 150
Mass. 362.

In the present case there was no relation of master and servant
existing between the defendant and Gourley. Gourley was em-
ployed by the plaintiff’s husband to take the plaintiff’s team and
go to Springfield for a load of grain, and was directed by the
vendor to go to the defendant’s freight yard, and was told
the number of the car containing the grain. While he was in
the freight yard, the accident happened by which the plaintiff’s
horse was killed. There was evidence tending to show that
Gourley knew and appreciated the danger, before entering the
freight yard, and took the horse by the head and led it in.
The testimony of Mesick, on cross-examination, tended to show
that Gourley might have had the car moved to another place
before being unloaded.

Independently of any relation of master and servant, there
may be a voluntary assumption of the risk of a known danger,
which will debar one from recovering compensation in case of
injury to person or property therefrom, even though he was in
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the exercise of due care. In other words, it may be consistent
with due care to incur a known danger voluntarily and delib-
erately ; and this may be so when the danger arises from the
known or apprehended neglect or carelessness of others.

Ordinarily, in actions to recover damages for injuries to person
or property, an instruction as to the effect of contributory negli-
gence on the part of the plaintiff will cover all that need be said
to the jury upon this branch of the case. But the principle that
one may be debarred from a recovery when he voluntarily as-
suwes the risk is not identical with the principle on which the
doctrine of contributory negligence rests, and in proper cases
this ought to be explained to the jury. Omne may with his
eyes open undertake to do a thing which he knows is attended
with more or less peril; and he may, both in entering upon the
undertaking and in carrying it out, use all the care he is capable
of. But whether or not he thereby assumes the risk may depend
on ‘other circumstances. One may without fault of his own be
in a situation where he must choose a perilous alternative. The
degree of danger, the stress of circumstances, the expectation or
hope that others will fully perform the duties resting on them,
may all have to be considered.

There has been some discussion in recent English cases upon
the question, under what circumstances, or in what state of
mind, one must be in order to make it proper to find that he
voluntarily assumed a risk, or that he was volens, within the
meaning of the maxim. Membery v. Great Western Railway,
14 App. Cas. 179, 186. Thrussell v. Handyside, 20 Q. B. D.
8569. Yarmouth v. France, 19 Q. B. D. 647. We have no oec-
casion to enter nicely into that question here, or to undertake to
define the limits of the application of the doctrine, because it was
not dealt with at the trial. The defendant asked for a ruling
that the plaintiff could not recover if Gourley knew of the danger
and voluntarily assumed the risk. The court wholly omitted to
deal with this aspect of the case, except by giving instructions
in reference to contributory negligence.

We have not to consider whether, upon the evidence, the de-
fendant was entitled to prevail on this ground, but only whether
it was entitled to go to the jury upon it. In the opinion of a
majority of the court, there was sufficient evidence for this pur-
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pose, and if the jury should find, independently of any question
of contributory negligence, that Gourley with full knowledge
voluntarily assumed the risk, or intentionally took it upon him-
self, their verdict should be for the defendant. Mellor v. Mer-
chants’ Manuf. Co., and other cases above cited. Wood v. Locke,
147 Mass. 604. Lewts v. New York ¢ New England Railroad,
158 Mass. 78. Harwood v. Oakham, 162 Mass. 421. Boyle v.
New York § New England Railroad, 161 Mass. 102.  Osborne v.
London § North Western Railway, 21 Q. B. D. 220. Thomas v.
Quartermaine,18 Q. B. D. 685, 697-699,702. Laz v. Darlington,
5 Bx. D. 28. Clayards v. Dethick, 12 Q. B. 489.

A question of evidence remains. With a view to reduce the
damages, the defendant sought to show what the horse had cost
two years before the accident, it being six years old at the time
of the accident; but the evidence was excluded. Without con-
sidering the question whether the price paid for a horse at pri-
vate sale is competent evidence of its value at or about the time
of the purchase, it was clearly within the discretion of the court,
in the present case, to exclude the evidence as too remote.

Hrceptions sustained.

Bi-SrooL Sewing MAcHINE COMPANY vs. ACME MANU-
FACTURING COMPANY.

Suffolk. January 20, 1891. — March 2, 1891.

Presenti: Fierp, C. J., W. ArreN, C. ArreN, Hormes, & MorToxN, JJ.
Corporation — Vote — Authority of President — Contract— Ratification.

A vote of a newly formed manufacturing corporation contemplated the payment
of royalties to and the purchase from an existing corporation, in addition to tools
and material, of ““all the other personal estate of said corporation, giving in pay-
ment therefor ” shares of stock in the new corporation, to be issued to the presi-
dent of the old corporation as trustee for the parties in interest, any balance of
such shares remaining “after paying the liabilities” of the old corporation to
be issued to the treasurer of the new corporation. A written contract, purport-
ing to be made between the two corporations, was signed by their presidents,
who were the principal creditors of the old corporation, by which the new cor-
poration, in consideration of the fransfer of all the stock, tools, material, and
machinery of the old one, and of its agreement to license the new one under




