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number of the fish takento show the forCourt,the Superior
ofof the amount thethe evenpurpose determining penalty,

this number exceed that in the districtthough might proved
that aIt is no of heaviercourt. complaintground punishment

Court for theis in the same offence than wasSuperiorimposed
in court from.the Batchelder Common-appealed v.imposed

wealth, 109 Mass. 361.
Order the Court inthe motion arrestSuperior overrulingof of

judgment affirmed.
E. C. R. with for the defend­BlackmurBumpus, (P. him,)

ants.
General, Harris,A. E. N. Second As­(C.Pillsbury, Attorney

for thesistant with Commonwealth.General, him,)Attorney

River RailroadH. Miner vs. ConnecticutElla
Company.

23, 2,1890. March 1891.SeptemberHampden.

Allen, Allen, Holmes, Knowlton,J.,Field, C.C. W.Present:
Morton, Lathrop,& JJ.

— —— Assumption Risk Evidence Remoteness.Property ValueInjury to ofof

company plaintiff’sto recover the value of theagainst railroadaIn an action
employee plaintiff’sthe husbandhorse, an of went asthatwas evidencethere

freight freight consignees,yard, it delivered towheredefendant’sto thedirected
entering yard he that thegrain; the saw car contain-that beforea offor load

appreciated goingdangerous place and the risk ofgrain to iting was in athe
horse; having placethat, the car removed to another aswithout hewith the

in;done, by andhorse the head led it and thatmight the whilehe tookhave
Held,by horse washappened which the killed. that thethe accidentthere

that,jury, employeeinstruction to the if the knewto anwas entitleddefendant
risk,voluntarilydanger plaintiffassumedand the then theand thesituationthe

not recover.could
old,killing yearsa withindamages the of horse six it is thequestion foroftheOn

exclude, remote,judge proof thepresiding to as too of whatof thediscretion
yearsprivate sale two before.atcosthorse

horse, forof the andTort, the plaintiff’s injuriesfor killing
harness.andherto wagon
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J.,Court, therebefore Dewey,trial in the SuperiortheAt
in Springfieldthat the defendant’s freight yardevidencewas

wall whichto embankmentstation anitsfrom freightextended
tracks, aunder the and supporteda passingenclosed highway

at the same; of this wall was gradethethat toprailroad bridge
that therailing; freightwas by anythe and unguardedas yard,

distributed about thebeing constantlywerecars in the yard
; the defendant usedtrains thatmade intoand uptracksvarious

foras aother place deliveringamong thingsthis freight yard
customers; that, of thethe arrival freight,to its uponfreight

to thethe defendant’s agent paywas notified byconsignee
to take thea and freightlimited time away,withincharges

inits theandnumber of the car position yardthebeing given
unloadthe would thereuponthatfor that consigneepurpose;

oneand take it thatfrom the carthe away; Gourley,freight
husband, toin of the wentwas the plaintiff’swho employ

and for a load ofthe horse wagonwith plaintiff’sSpringfield
into a store and was therethat he went Springfield,grain

load,for theto to the and told thedirected wasyardgo freight
number of the car the that he foundgrain; the carcontaining

thethe close toin wall and thestandingfreight yard bridge,
to the andwent it with horse andand that thewagon; horse

the of cars anbeing frightened by bumping freight upon adjoin-
track, killed,thebacked over wall and was and the harnessing

and werewagon injured.
“testified, other asGourley follows: Iamong things, When

there, I took the horse the forhead fear of Iby sawgot danger.
in a confined I went to backI was cars cameplace. downup,

track, -,oneand the other like thatthe jumped against [showing]
a and lifted me off feet.the beast Then thejump carsgave my

more,ortwo three times and totogetherbumped seeing nothing
— — ;no was forced tome I down I n’tsave couldrailing go help

theit. The horse backed over wall and took me with it. There
The thatno on the wall. cars werewas railing bumped together

the ofcars on track the other side the track wherefreight just
the car that I was to load I thinkwas from. brokegoing they

six,of train and drove out orout some the five and thesepiece
orThis two threehappened times. tobumped together. Up

the there nothe time cars was trouble.” Onbumped together,
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cross-examination, he testified that he not thewas sent plain­by
“Miner, railroad, toto the but ahusband,tiff’s Mi-. store. When

railroad,I to the and before I the team from thegot brought
street, wall,I saw that the car was close to the and close to or

Ion the how landsaw the I sawbridge. thatpartly just lay.
offset,was close to the wall and and itit that was a dangerous

I led the horse from where it in thewas street to­place. up
the car. The reason I didwards not in and drive wasget up

because I was afraid of where I was to back Igoing up. thought
would be safer to have theI horse the head. I saw ifby I

horse,lose ofshould control the it would be I coulddangerous.
the tracks at the andsee all knew it was aplace, yard;freight

man that.would know There were of carsany plenty standing
round, and men at work cars and down. couldrunning I seeup

down;the cars I thatknew when cars are startedcoming freight
will Youbacked,or can’t handle abump. trainthey freight

well without some I did not toask havevery getting bumping.
car moved. I saw the wantedthe car there. I to loadget my

I knew it was aon. I I bedangerous place. thought allmight
I would if theand I dare had notsayright, bump happened;

theIt wasit came sudden. first time I had hadever thevery
where there was of the kind.”horse any bumping

dealer,he aMesick testified that was andOne wasgrain
come over railroad;accustomed to have the defendant’sgrain

“ of usthat the the the number ofand company gives theagent
car, it,and look it and we findwe and wherever we takego up,

weout, this is the have beenour and forway doing years.”goods
“cross-examination, ushe said: theOn number ofgiveThey

car, isand it If we find it not inthe we look a suitableup.
inunload, and it athem,to tell suitablewe they put place.place

it,with the weare satisfied unload and if we areIf notplace,we
them, ”;weand it cantell where unload itsatisfied, theywe put

himself;to andoccasion therehe had had thatfrequent gothat
cars and alla noisesplace,it was busy bumping together,very

to the business.incident
inthe the ofhusband of to value theThe plaintiff, testifying

cross-examination,horse, stated that he the horseboughtupon
two to the andaccident,his wife about previousfor years paid

horse ofcash; that the at the timein and the accidentfor it
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the defendantwas six old. refused toThe permityears judge
so andto ask him what for the horse whenwas purchased;paid

the defendant excepted.
and theThe defendant asked the to rule instruct juryjudge

“ case, theas follows: 1. all the in theevidenceUpon plaintiff
incannot 2. If the its businessrecover. defendant conducted

its the method of railroadsin usual andfreight ordinaryyard
business, nq insuch and made more or different noisedoing

usual,the of its trains than is the cannotplaintiffhandling
for Ifrecover occasioned 3. the findthereby.any injury jury

that thethe or the in of saw thehorse,plaintiff, person charge
ofcondition the and wall and knew thefreight adjoining,yard

risk,and assumed the the cannotdanger, voluntarily plaintiff
recover. the4. If the find that theorplaintiff, personjury

horse,in or theof the knew would use of due carecharge by
known ofhave the condition of the and the use thatpremises,

same, thereto,was made of the and the incident anddangers
assumed the the cannotrisk, recover.”voluntarily plaintiff

instruct,The refused so to rule and but submitted thejudge
case to the instructionsupon which dealt with thejury only

defendant,of on ofthe the and of duequestion negligence part
care or on the of the andcontributory negligence part plaintiff,
which her to recover if the defendant set thepermitted apart

for the use itsfreight of customers in theiryard getting freight,
and had failed to have it in a safe con-negligently reasonably
dition, or to conduct manner,its business there in a reasonable
and if went into the the orGourley by in-yard express implied
vitation of the defendant for the of businesspurpose transacting

hisbetween and the defendant, and was at theemployer time
the inof accident the exercise of reasonable and care.ordinary
The returned a verdict for thejury and the defend-plaintiff;

ant alleged exceptions.
The case was at 1890,the bar inargued and after-September,

wards was submitted on the thebriefs to all judges.
J. Barnes,G. Wells & W. W. McClench with for the( them,)

defendant.
D.G. Robinson, Robinson(W. with for thehim,) plaintiff.

Allen,C. J. Under the toinstructions were thewhich given
must have that in thejury, found wasthey Gourley rightfully

153. 26VOL.
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of thethe invitation de-defendant’s freight yard, impliedupon
; in tofendant that the defendant was failing providenegligent

inof or to man-a suitable for theplace freight, failingdelivery
inits business there and that was the exer-age Gourleyproperly;

of reasonable care in and in what he did whilethere,cise going
These were submitted to thethere. questions properly jury.

theThe bill of whetheris,raised exceptionsprincipal point by
the entitled to have an to thedefendant was instruction given

ifsubstance, that,in knew the situation and theGourleyjury,
risk, thenand assumed the the couldplaintiffdanger, voluntarily

not recover.
can be doubt that theThere no there are cases where prin-

maxim,which is often the nonVolenticiple expressed by fit
will have the effectinjuria, to debar one from a whichremedy

be tootherwise him.might open
this in aThis was court caserecently applied byprinciple
mill,in a towhere the who was volunteeredplaintiff, employed

nowhich it was of hismake certain of machinery partrepairs
make, what the defectto understandingregular perfectlyduty

it,was, andfrom was hurt. It wasand what might happen
he risk. v. Merchants' Co. 150held that took the Mellor Manuf.

Mass. 362.
no of masterthere was relation and servantcaseIn the present
and wasthe defendant em-between Gourley. Gourleyexisting
tohusband take the team andplaintiff’sthe plaintiff’sbyployed

a and was directed thefor load of grain,to bySpringfieldgo
andthe defendant’s was toldto freight yard,vendor to go

the While he wasthe car incontaining grain.number ofthe
which thethe accident happened by plaintiff’sthe yard,freight

towas evidenceThere show thattendingkilled.horse was
beforethe theand danger, enteringknew appreciatedGourley

horse the head and led in.took the itand byfreight yard,
cross-examination,Mesick, on tended to showofThe testimony

had car moved to anotherhave the placemightthat Gourley
unloaded.before being

servant,of master and thereof relationanyIndependently
of aof the risk known danger,assumptionbe a voluntarymay

in case offrom recoveringone compensationdebarwhich will
hetherefrom, even was inor thoughpropertyto personinjury
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words, beit consistentof care. In other maythe exercise due
and delib-care to incur a known voluntarilywith due danger

arises fromthe thethis be so when dangerand mayerately;
of others.or carelessnessknown or neglectapprehended

for toactions to recover injuries personin damagesOrdinarily,
ofas to the effector an instruction contributory negli-property,

will all that need be saidon the of the coverplaintiffgence part
of the case. But the thatto the this branch principleuponjury

from a he as-one be debarred whenrecovery voluntarilymay
whichwith the on thesumes the risk is not identical principle

rests, in casesof anddoctrine propercontributory negligence
histo be to the One withthis explained jury. mayought

undertake to do which he knows is attendeda thingeyes open
or he both in thewith more less and entering uponperil; may,

out,in it use all the care he isand capablecarryingundertaking
or not he riskof. But whether assumes the may dependthereby

without of his own beon other circumstances. One faultmay
in a he must choose a alternative. Thesituation where perilous

circumstances,theof stress of the ordegree danger, expectation
them,that others will the duties onfullyhope perform resting

all have to be considered.may
has been some discussionThere in recent casesEnglish upon

the under what or incircumstances, what state ofquestion,
mind, must in itone be order to make to find that heproper

risk, volens,assumed a or that he was within thevoluntarily
of the maxim. v. GreatMembery Westernmeaning Railway,

179, v.Cas. 186. Thrussell Q.14 20 B. D.App. Handyside,
Q.v. France,Yarmouth 19 B. D.359. 647. We have no oc-

intoto enter that orhere,casion tonicely question undertake to
of doctrine,limits the of thedefine the because itapplication was

thedealt with at The defendant askednot trial. for a ruling
could not recover ifthat the knew of theplaintiff Gourley danger

the risk.assumed The court toand omittedvoluntarily wholly
case,ofthis thewith instructionsbydeal aspect except giving

reference toin negligence.contributory
whether, evidence,not the thehave to consider de-uponWe

on this butentitled to whetherwas prevail ground,fendant only
to it. Into the the of ago jury uponit was entitled opinion

court, sufficientthe there was evidence for thisof pur-majority
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find,if the shouldandpose, ofjury anyindependently question
of that fullwithcontributory negligence, Gourley knowledge

risk, or itassumed the tookvoluntarily him­intentionally upon
self, verdict should be for thetheir defendant. Mellor v. Mer­

Go., and cited.chants’ other cases above Locke,Wood v.Manuf.
Lewis v. New147 Mass. 604. York & New Railroad,England

Oakham,v.153 Mass. 73. Harwood 152 421.Mass. v.Boyle
Railroad,New York & New England 151 Mass. 102. Osborne v.

Q.London North Western 21 B.Railway, D. 220. Thomas v.&
685,Q. B.18 D.Quartermaine, 697-699,702. v.Lax Darlington,

Dethick,5 Ex. D. 28. v. Q.12 B.Clayards 439.
of evidenceA remains. With a view toquestion reduce the

the defendant to showsought what the horsedamages, had cost
accident,before thetwo it six old atyears the timebeing years

accident;of but the evidencethe was excluded. Without con-
the whether the for a atsidering question horseprice paid pri-
isvate itssale evidence of value at or about the timecompetent

of itthe was within the of thediscretionpurchase, clearly court,
case,in to exclude the asthe evidence too remote.present

sustained.Exceptions

CompanySewingBi-Spool Machine vs. Acme Manu-
facturing Company.

20, 1891. March 2,JanuarySuffolk. 1891.

Allen,Field, J., Allen, Holmes, & Morton,Present: C. W. C. JJ.

— Authority President—VoteCorporation— Contract—Ratification.of

corporationnewly manufacturing contemplated paymentA avote of formed the
existing corporation,royalties purchase infrom an toof to and the addition tools

material, personal corporation, giving pay-and of “all the other estate of said in
” corporation, presi-in issuedthe new to be to thement therefor shares of stock

interest,parties anycorporation the indent the as trustee for ofof old balance
”“remaining paying corporationthe liabilities of oldsuch shares after the to

corporation. contract, purport-the Abe to of new writtenissued the treasurer
signed bycorporations, presidents,ing two was theirmade between theto be

corporation, byprincipal of old whichthe creditors the the new cor-who were
tools, material,stock,theporation, in of transfer of all the andconsideration

one, agreementofmachinery of old and its to license the newthe one under


