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Railroad,Maine 104Boston 137. This andv. Mass. the al­
the bellsilence of and whistle were circumstances to beleged

follows,within connection whatconsidered them­although by
would not have excusedtheyselves the children fromprobably

as far astheir Fletcherpossible. v. Rail­using eyes Fitchburg
127, 132.road, v.149 Mass. Boston & Rail­Donnelly Maine

road, 212. was a210,151 Mass. There on theflagman crossing,
that he wasthere was notand histestimony butwaving flag,

children and tostood the somefacing talking Itgirls. might
hisbeen found that attitudehave an assurance that itconveyed

cross, and an to doto invitation so. so,was If there wassafe a
62,v. Railroad, 64,thefor Eastern Mass.Bayleycase 125jury.

Railroad, Allen,Old 10 368.Colony65. v.Sweeny Newport&
sustained.Exceptions

vs. Annie T.Alexander Roberts French.

8, 10,JanuaryNovember 1890.Essex. 1891.

J., Allen, Holmes,Field, W. & Knowlton,C.Present: JJ.

—Land Representations.Sale Falseof

by buyermade the seller to therepresentations land,of an ofenclosed lotFalse
had measured one of thehimself linesthe seller and that it contained athat

feet, actionable,square buyerare. if upontheof relies them andnumbercertain
by althoughpurchase,theminduced to he is familiar withor less theis more

buying onlythat he is the landlot, enclosed.understandsand
by gaveauction an lotof a sale of enclosed of land itsadvertisement contentsThe

easterly long. prem-line 130 feet Atits as the auction on thesquare feet andin
reading advertisement,sale, after theand of the the auctioneertheises before

husband, agentaswho acted her andthe owner’s assentedthat be and tostated
land; advertised,statement, the that its contents were asmeasured ex-hadthe

long; warrantythat awas but 107feet and deed wouldline becept the eastthat
familiar with lot and hebuyer, was the understood that wasThe whogiven.

statement,enclosed, believed the and was more or less in-asbuying the land
actually ninety-fivepurchase. The line was and athereby east buttoduced

somewhat,lines varied and the contents consider-long, the otherandfeethalf
describingdid not offerThe seller a deed theably, advertised.from those

statement, only athe auctioneer’s but deed describ-within accordancepremises
Held, againstan would liecorrectly. that action the seller to recovering them

buyer.byprice made thepayment of theparta
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the todefendantContract for had and received bymoney
Court, beforethe use. in the Thomp-Trialplaintiff’s Superior

recover,toson, J., not entitledwho ruled that the wasplaintiff
and, defendant, case for thea the theafter verdict for reported

this inof court. thedetermination The facts opinion.appear
Pearl,F. H. for the plaintiff.

M. A. for defendant.thePingree,
Holmes, J. recover two hundred dollarsThis is an action to

of lot of landthe as of the apaid by plaintiff pricepart payment
for which he made the auction. The ad-bid at a salehighest by

thou-vertisements described the lot as about elevencontaining
feet,sand andand as one hundred feet onsquare extending thirty

the east. The evidence show that at thetended toplaintiff’s
thesale one of firm of advertisement andauctioneers read the

that thesaid defendant’s husband and himself had measured the
land, and that its dimensions were as stated(as they had.done,)

bill, line,in the asposted to the which wasexcept easterly only
one hundred and seven feet The other auctioneer thenlong.

to sell the that theproceeded and said line wasproperty, easterly
one hundred and seven feet the lotthat contained aboutlong;

feet;eleven thousand andsquare that a deed wouldwarranty
be The sale took ongiven. theplace thepremises; plaintiff

them,familiar withwas and he understood that he was buying
But,the land enclosed theonly fences. to his evi-by according

dence, he believed the statements of the auctioneers as to the
area,of the andlines the andlength made his bid uponrelying

them, and, we inference,may or in-fairly say more lessby being
duced them toby purchase. The inline fact waseasterly only

and a half feet theninety-five otherlong; lines varied somewhat
the sale,from given at thelengths and the contents were seven

thousand seven feet,hundred and five hundred andsixty being
feet less than whatsixty-five would thehave been ifthey length

of the lines stated at the sale had been correct. The defendant
offered a deedhas not the as were de-describing premises they

auctioneer,the butscribed aby deed them cor-only describing
The court belowrectly. ruled that the beaction could not

maintained; and the plaintiff excepted.
the evidence,On theforegoing have foundplainly mightjury

the auctioneer made athat misstatement of fact as to the length
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line, heand also that made the state­representedof the easterly
senses, because, said,the faith of own as he heon his andment

husband, the also herdefendant’s wasthe (who, by agent,way,
and to what thewas auctioneer hadand assentingpresent said,)

words,otherthe line. In the of thestatementmeasured length
statement, the ownas of of thea kindparty’s knowledge,was

decisionsour fraudulent. Chathamwhich Furnacepronounce
147 Mass. 403.v. theCo. Moffatt, Notwithstanding plaintiff’s

looked,of how the land the also haveknowledge jury might
him,in factthat the statement deceived andfound induced him

that it varied from truth. Itand the isto truebuy, materially
boundaries,to a lotwas with knownthat andagreement buythe-

fraud,in ofthe absence the rule would thatlikely,-very apply
in suchdistances and in deedsmonuments govern agreements

99 Clark,v. Mass. 231. PowellGoogins,with Noble v.warranty.
Title,Eawle on Covenants for5 Mass. 355. (5th 297.ed.) §

is a rule of it does not meanthat construction;But thatonly
material, orare not that a man who knowsmeasurements the

aboutcannot be deceived them. See Lewis v.monuments Jewell,
course, notit was345. that theMass. Of necessary151 plain­

as to should furnished hisbelief the havelength mo­onlytiff’s
motive;oneit furnished Grout,for if v.tive buying, Safford

25; French,v. 151 Mass.20, ;547 andMass. Windram if120
thatknew thedefendant’s representations wouldagentsthe

bidders,of thethe or ifon under theaction knownpartaffect
was doit to so.likelymanifestlycircumstances

below assumedof the court all thatruling probably weThe
on thesaid, based cases which holdbut was fraudulenthave

of land,the contents a ofas to piece the boun-representations
toout theare not to bewhich buyer,of action-pointeddaries

Parmelee, Allen,2 212. Miller,v. v.Mooneyable. Gordon
217.Mass.102

these decisions into themeannot question slightestdoWe
therethat must be limitit is obvious abut beyonddegree,

cannot be made withfraudulent representations impu-which
that,are of ifthe whole we theopinion; plaintiff’sand uponnity

him,believed, madethe to underis representations theevidence
made,werein wentwhich thatbeyond limit.theycircumstances

notion of“the actual admeasurement,”mana conveysWhen
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394, 401, still233,)v. 99 Mass.17 cited(Hill Ves.Buckley,
hashimself andmore when he that he has measured a linesays

it his to inducefound so statement has a stronger tendencylong,
Moulton,the to refrain further v.frombuyer inquiry (Parker

99, of of lot114 Mass. than a statement the contents a100)
false, itwithout for the If is aestimate.giving grounds grosser

falsehood. It on face to exclude theits thatpurports suggestion
estimate,it is a mere which the leaves Seeother Cabotopen.

Christie, 121, 126; 504,v. 42 148 Mass.Darling,Vt. v.Deming
auction,If it505. is at ismade a sale where it out of theby

for a bidder to and it before bid,hisquestion go verify making
to usit seems to thereasonable that has asay purchaser right

case,it,to as was held in a similar inrely upon Connecti­very
Jewell,cut. Stevens v. 45Giddings, Conn. 507. See Lewis v.

345;151 486,v.Mass. Co.Lynch Mercantile Trust 18 Fed. Rep.
489; Fletcher,Porter v. 25 Minn. 493.

New trial granted.

Company LiverpoolFaneuil Hall Insurance vs. and
Company.andLondon Globe Insurance

12,Suffolk. 10,November 1890. January 1891.

Field, J., Allen, Holmes,C. Morton,Present. W. & JJ.

— — —Insurance Reinsurance Risks Assent to Alienation Limitationof of
—Action Recovery Expenses Suit.of of

providespolicy of anyIf a insurance assignmentthat thereof without assentthe
company void, insurer,of the insurance shall be upon reinsuring itsthe all

upon subjectrisks the same basis and originalto the same conditions as in the
insurance, may, reinsurer, assent,contract of as between anditself the thein

stipulation contrary reinsurance,absence of a to the in the contract of to an
assignment policyof the which results in no increase of the risk.

upon policy byAn action a of reinsurance was held not to be barred the limitation
period original policy bringing againstfixed in the for suit the insurer.

recover,upon policy money,actionIn an a of reinsurance to besides the insurance
expense suit,the of an unsuccessful defence of a of which the hadreinsurer

notice, suit,and of the successful ofdefence another of the hadwhich reinsurer
notice, the former alone heldno was recoverable.


