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servant,the ofassumed and the fellow servants.by negligence
v. Co. 150 Mass.Mellor Merchants’ 362. This accidentManuf.

before the date of this and there bestatute, here canhappened
doubt that the risk was assumed the intes­no by plaintiff’s

tate, even if his inso that conduct was not the sensenegligent
still, him,itof as involved to couldmanifest heculpable, danger

not of it ar­the or as becomplain consequences, argue, might
cases, 1887, that,in some under if hethe act ofgued, perhaps,

acted under the fear of his did act hishe not atlosing place,
own unless a found him to have been care­peril, jury culpably

Furthermore,less. if other than histhere was any negligence
own, farwe are from it that of his fellowwhich wasintimating,

Railroad, 419;servants. See v. Eastern 119 Mass.Hodgkins
Railroad, 418;Yeaton v. Boston Lowell 135 Mass. v.& Clifford

Railroad,Old 141 Mass. 564.Colony
overruled.Exceptions

S. B. Allen C. E. O. E. withPaige forDonnelly, ( them,)§•
the plaintiff.

E. E. Saltonstall,Bolles R. M. for the defendant.<f*

SavingsSuffolk Bank Seamen others,for & petitioner.

Suffolk. 26,November 1889.22, February 1890.

W,Field, Devens, Allen,Present: Allen, Knowlton,C. & JJ.

”“— — —Savings Bank— State DepositsTax Guaranty Fund
Undivided Profits.

guaranty profitsThe fund savingsand liable,undivided of a bank are not under
“13, 20,Pub.the Sts. c. deposits,” denotingto a as only§ State tax that term

deposited bank,the togetheramounts in the with all interest and dividends
accruing payable depositors.thereon and to

Petition, 18,filed 1889,June 4,under 13,the Pub. c.Sts. §
for the abatement aof State tax theupon petitioner’s guaranty
fund and undivided The caseprofits. was heard theupon plead-

facts,and Allen,ings J.,C.agreed whoby reserved it for the
ofconsideration the full incourt, substance as follows.
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1889,In the a incorporatedMay, dulypetitioner, savings
bank, taxation tomade a return for of the Treas-purposes

which,of tourer the in addition theCommonwealth, average
of in bank for theamount the six monthsdeposits petitioner’s

1, 1889, included, as then for the first time re-Maypreceding
Treasurer, fund,itsthe amount ofthequested by guaranty

116, 24,set the Pub. Sts. c. itsto be andrequired apart by §
fund,Thisundivided which had been setprofits. guaranty apart

1889,in each from to in the to1876 amounted latteryear, year
$482,605.01. $431,415.46,The undivided amounted toprofits

which had been received the in-aspetitionerbeing moneys by
on sale ofterest and as net the real estate fore-gain acquired by

etc., which had not beenclosure, and as dividendsapportioned
fund,or to theits added it notamong depositors, guaranty being

for the to divide its divi-all at eachprofitscustomary petitioner
thereof and todend but to reserve a it investedportion keepday,

the other the bank. suchwith ofmoneys Upon beingreturn
State tax was assessed such aver-made the a uponby petitioner,

law,of theamount less authorizeddeposits, exemptionsage by
fundalso such and undivided Thisand profits.guarantyupon

and thistax the under thereuponpetitioner protest, broughtpaid
interest of itback that assessedto recover with portionpetition

$2,285.04,to on thesuch fund and profits, amountingupon
was assessedwithout of law.that such portion authorityground

for the0. Lowell"F. petitioner.
Bliss, General,First Assistant for the Com-S. 0. Attorney

monwealth.
Knowlton, The in this case relates to theJ. controversy

in first ofword the the Pub. Sts.of the partmeaning “deposits,”
13, it meansThe contends that the amountc. 20. petitioner§

theto the amountdue and being depositeddepositors,payable
them, dividends andwith interest andall accruingtogetherby

hand,Commonwealth, on the other con-Thethereon.payable
used, fund of thethat, here it includes theas guarantytends

undivided when there arebank and the any.profits
1862, 224,c. is in in the Pub.which foundThe St. of part

of banks.13, 20, a new method taxingc. savingsSts. provided§
enactment, on ashad been thetaxes levied depositsitsBefore

57, 150.of Gen. Sts. c.individualthe depositors.property §
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taxesnew statute abolished on heldThe moneysproperty by
tax,banks, excise to beand established an collected fromsavings

on It abank the of its franchise.each privilege using adopted
inmethod of each case the amount to beascertainingsimple

collected, it a fixed to be semi-making percentage,by paid
of the bank’s for theon the amountannually, depositsaverage

six the first of and the first ofmonths day May daypreceding
in or rea-November each That the excise beduty mightyear.

sonable, Constitution,our it was as-as tonecessaryrequired by
tax,the amountcertain a basis on which to calculate of thejust

should between benefitswhich show a theproper proportion
received and the sum for the of them. Hencepaid enjoyment
this rule the of the tax bewas amount toadopted, making paid

onat stated each bank the extent of its busi-periods dependby
ness the six months next The best measureduring preceding.
o£ a bank’s isbusiness the amount onreceivedsavings deposit
and held to ofthe call The andsubject depositors. president
treasurer are to make returns underrequired oathsemiannually

ofof the amount the which the excise tax is todeposits beby
definite,determined. These amounts certainare and and it is

the offor officers the bank to theireasy If theperform duty.
returns were to include undivided the amountprofits, would be

and from touncertain, fluctuating andday day, toimpossible
determine otherwise than a daily estimate ofby the value of all
the of theassets bank. Such an estimate could never be any-

thanbetter a matter ofthing doubtfulvery whichopinion, upon
the menbest would that,differ. Ifwidely it be said instead
of estimates ofmaking daily values to ascertain the undivided

returnsthe should beprofits, to the estimates whichaccording
had been formulated and carried into an account on the books
as undivided it isprofits, obvious that such a method bewould

and incorrect. The item couldarbitrary be andestimatedonly
when first determined andapproximate statedupon in ac-the

count. Inasmuch as the would beentry more athanhardly
ofmatter it becomebookkeeping, far frommight truevery

before the officers would think it their to Theduty it.change
astatute return founded onrequires a of exactcomputation

sums, bewhich can known, and not on estimatesaccurately
of the values of investments.



BANK,106 SUFFOLK SAVINGS PETITIONER. [151

”“Moreover, if the word were to be held todeposits mean,
not the amount credited to but the amount that thedepositors,

worth, follow,assets are it would if thefairly investments should
that the tax should bedepreciate, estimated ongreatly a sum

less than the amounts credited to But thedepositors. contrary
is assumed andboth counsel the court inby by Commonwealthv.
Barnstable 126 Mass.Savings Bank, 526, and Commonwealth v.

Bank,Lancaster 123 Mass. 493.Savings In the itformer case
that the assets were insufficient to theappears pay depositors,

and the full tax was collected while the bank was in the hands
receivers,of so as it was under certainlong limita-permitted,

tions, to exercise its In the latterfranchise. case no tax was
because the bank had ceased to use itspayable, franchise.

The of the statute has been consideredconstitutionality fully
both this court and the Court of the Unitedby Supremeby

that,States. It is clear aviewed as statute a taxvery creating
unconstitutional,on it would be because the tax is notproperty,

Bank, Allen,Commonwealthv. Five Cents 5Savingsproportional.
v.Commonwealth Provident428. Institution 12 Al­Savings,for

Massachusetts,len, 312. Provident Institution v. 6 ItsWall. 611.
is under thatsustained of I.I. Sect.constitutionality part Chap.

of the thisArt. IY. Constitution of Commonwealth au­which
“ to and dutiesthorizes the reasonableLegislature impose levy

excises,” etc. the inand Undoubtedly Legislature, devising
tomethod of the ofthis raising money help defray expenses

in mind anhad relation between aequitablegovernment, pay­
onof this excise tax account of thement whichprivileges

in banks and a taxenjoy,savings property upondepositors
reason,of to the For thatan amount money equal deposits.

doubtless, deemed best toit was that the amount ofprovide
estate,held invested in real or in loans se­lawfullydeposits

estate,of realtaxable should becured deductedmortgagesby
inamount ofthe whole the amountdeposits,from determining

tax should 13,which the excise beon Pub. Sts. c.computed.
these of the20. But statute do notprovisionsamendatory§

tax,nature of the which canthe have no as achange validity
tax on property.

to the Commonwealth,ofIf we were theadopt wetheory
“to to theshould be wordgive as used inobliged deposits,”
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1862, 224, of the statuteof o. pro-St. before the passagethe
203,funds, 1876,the creation of 13,)for c.guaranty (St.viding §

1881, 304, containedthe amendment the St. of c.and before by
20, a different13,the last of the Pub. Sts. c.in part meaning§

thatwhich to and different fromit,from that naturally belongs
57, 150,c. itin itwhich is used elsewhere. In the Gen. Sts. §

theis used sense contended forclear that the word is in the by
12, clear1862, it is224,In the of c. equallySt.petitioner. §
and of thisthat it is so of 7 9 chapterused. A comparison §§

”“ is notwith the word deposits8 further indicates that§
thatassets; to show itseeand wesynonymous■ nothingwith

116, 20,is not in Pub. c.used in its the Sts.senseordinary §
7, is St.cl. and in acts that sectionthe from which derived.

1870, 1876, 203, also9,c. 226. c. cl. 6. Sts.St. See Pub.§
4;116, 20, 9,1876, 203, cl.c. cl. 4.St. c.§ §

In learned of thethe law this court and Supremeexpositions
of the United StatesCourt have dealt with thedirectly question

now before Chief Justice inus. Commonwealthv.Says Bigelow
Provident ofInstitution ubi inSavings, thespeakingsupra,for

“tax: Its isamount not fixed determinedor a valuation ofby
the of the bank.property The of aaverage deposits during
certain includes the amount credited toperiod only depositors.
It does not embrace a valuation of the investments made theby
bank, or the market ofvalue its The tax is assessedproperty.

investments,ofwholly irrespective and without toany regard
orthe loss made or incurredprofit the on theby corporations

in its or on the it hasproperty business which car-possession
ried The ofon. the of timeaverage deposits during period

in the statute not todesignated be the wholeequivalentmay
owned by bank,the inof invested theproperty exclusive money
ofsecurities the amount of tax in noThe thegovernment. way

theondepends of investments the Itthe of bank.aggregate
same,must be the whether investments have been orprofitable

Massachusetts,otherwise.” In Provident v.Institution 6 Wall.
“611, 627, this is isused: as the word em-language Deposits,

section,in that the sums the institutionare receivedployed by
from without to the nature of the funds.depositors, regard . . .

ofValuation has to with thedoproperty nothing determining
tax, butamount the onof the amount the amountdepends average
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of the for six monthsthe thedeposits preceding respective days
named, and it is that there is noobvious relationquite necessary
between the of andamount the the amount ofaverage deposits
the owned the institution.” Similar doctrineproperty by is

Coite, 611,stated in 6 594,v. inSavings Wall. andSociety for
Savings,Coite 32 Conn.Societyv. 173.for

Bank,We understand the case of Savings petitioner,Suffolk
1,149 to be in accord with the viewsMass. which we have

”“the word instated. Of the theof section whichdeposits part
“we are it is said that it here means theconsidering, amounts

with which the bank stands on its books ascharged received
from not of theany investments ofdepositors, particular part
the bank.” The fact that onthe which the tax is todeposits
be assessed be more or less in amount than the ofmay value the

“assets, sentence,is Moreover,further in the it is torecognized
that,be remembered while the result in a case of a successful

be that a small of its totalbank assets'may proportion may escape
taxation, tax,if unsuccessful it has to the same itpay although

assets, fund,no its total thehas and includingprofits, guaranty
innot to the full.”are Investments aredepositsenough pay

value,in and the substance of the decisionfluctuatingnecessarily
that, the amount ofis, thepractically, deposits fairly represents

bank,the and thatthe of invested in real estateproperty money
held to be invested from theshould be Thedeposits. guaranty

can in no case exceed cent of.thefund five and thatper deposits,
the no more fairis deemed than a toby Legislature proportion
losses, thqand tomeet the assets tosufficientpossible keep pay

of theclaims depositors.
connection,this it should be noted thatIn a bank can-savings

unreasonable amounthold an as undividednot The lawprofits.
it to divide what can be divided. Pub. Sts.properlycompels

116, 25, 26,c. 27.§§
of the court are ofA that the amounts heldmajority opinion

fund,as athe and as undivided aspetitioner guarantyby profits,
wereout in the included inset the sumpetition, improperly upon

assessed,wasthe tax and that the excess ofwhich said tax above
amount assessed should bethe to thelegally repaid petitioner,

on which itinterest from the was andwith day paid, costs.
Decree accordingly.


