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FarringtonHorace vs. South RailroadBoston
Company.

15, 2,Suffolk. 1889.January January 1890.

Field,Morton, J., Allen,Devbns,C. Allen,Present: C.W.
Knowlton,& JJ.

— — —Corporation Issue Shares Stock Fraud Treasurer Noticeof of of
— Due Care.

corporation, having power, others,officer of aIf an the alone witheither or te
stock, fraudulently securitycertificates of privateissue issues as for liis debt a

name,in rely uponcertificate to his creditor the latter’s such creditor cannot
certificate, damagesand recover corporation uponthe from the its refusal to

valid,recognize althoughit knowledge fraud;as he has no uponof the ifbut
taking stock,investigateit he fails to the title to the he is affected with notice

might upon makingwhatever proper inquiry.of he have discovered
president corporation signedof aThe and left with the treasurer blank certificates

stock,capital all previouslyits of hadof which been issued. stock wasThe
transferable, certificate, only by assignmentin uponas stated each on its books

outstanding fraudulently signedthe surrender of certificates. The treasurer
certificates,up affixing corporatefilled in usual ofthe form oneand the the

thereto, gavemoney,in the name of a andseal creditor of his for borrowed
stock,security for his Thehim as debt. treasurer owned no and exhib-it to

creditor, entryno other certificate thereof to the and made no orited transfer
any corporation,form the books ofthe transaction in on the of which heof

certificate,subsequentlycustody. assignedthe The creditor this as se-had
bank, cashier,curity aa loan from to its who surrendered it and receivedfor

Upon paymentin name from the the loanone his own treasurer. ofa new
creditor, who,assigned havingto athe new certificate the lentcashierthe

treasurer, agreed securitythat the certificate shouldsum to the be forfurther
corporation afterwards discovered this andentire debt. The other fraudsthe

creditor,treasurer, upon upon present-a demand from the and hisandtheof
certificate, Held,him ato issue to new certificate. in aning the refused action

refusal,damages bycorporation thatagainst to recover caused such thethe
certificate,takingdue care in the and notdid not exercise could main-creditor

the action.tain

tort,in toAction, the be in contract or to re-writalleged
refusal ofcaused the the defendantby corpora-cover damages

as validto certain shares of stock held thebytion recognize
transferred,them to beor to and to issue newallowplaintiff,

therefor.certificates
and,Court,thesubmitted to aftercase was SuperiorThe

court,thisto onfor the onplaintiff, appeal, agreedjudgment
in thefacts, which appear opinion.
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1889,the in and after-at bar January,case wasThe argued
to allon the briefs the judgessubmitted exceptwards was

Holmes,J.
theforB.O. Mowry, plaintiff.

J.T. BeanS. with forAbbott, Gallagher him,)J. Gr. (<7.
the defendant.

December, 1882,in lent toField, moneyTheJ. plaintiff,
him for theReed, from asand received security pay-William

in the name of the ofcertificateloan a plaintiffment of the
the stock of the defendantof corpora-shares capitalthirty-two

form, its itsand treas-tion, presidentusual by byin the signed
wasThis a fraudulent overissue ofurer, seal affixed.with its

treasurer,Reed, whowas and filled a blankwdio the upstock by
been the and left withhad by presidentwhich signedcertificate
stock, nono and exhibited certificate of stockownedhim. Reed

the name,that filled withupthe except plaintiff’sto plaintiff
theof stock on the books ofno transferhe madeand company;

inof the transaction formwas no itsand there entry any upon
was transferablestock of theThe company by assign-books.

aof the surrender of theuponon the books oldcompany,ment
thewas stated in certificatethis delivered tocertificate, and the

1886,in this certificateThe toMay, assignedplaintiff,plaintiff.
Bank,theWilkins, of Howard Nationalthe cashier as se-one

of a loan of tofor made thethe payment moneycurity plaintiff
Wilkins surrendered this andthe bank. certificate took aby

name, whichhis was issued himone in own tonew Reed,by
had the of thewho, treasurer,as certificate and trans-custody

the Theof infer books company. plaintiff, 1887,January,
Bank,to the Howard Nationalhis debt and Wilkins as-paid

he tothe held thecertificate Theplaintiff. inplaintiff,signed
1887, this to thecertificate defendant and de-presentedJuly,

certificate, which the defendanta refused tonewmanded give,
1886,November,discovered, in this and other frauds ofhaving

loan of the to Reed was twoThe thou-plaintiffReed. original
dollars; October, 1886,but in the lent himplaintiffsand one

more, itand was betweenagreeddollars them thatthousand
should asof stock stand for thesecuritythe certificate payment

due fromThe amount Reed to theof loans. atplaintiffboth
S3,175.84.wasthe writdate ofthe
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It is manifest that the of thisassignment certificate theby
to Wilkins as for the of theplaintiff security payment plaintiff’s

bank,todebt the and the back to theassignment whenplaintiff
nothis debt was did the inpaid, put plaintiff betterany position

been inthan he would have if the certificate had never passed
out of his hands. The hadplaintiff pledged which hadproperty

to and hadhim,been redeemed it from thepledged hepledge
made, ithad and he held his title asby original of Reed.pledgee

Q.v.Simm Co.5 B.Anglo-American D. 188.Telegraph
case cannotThe be inpresent distinguished fromprinciple

Bank,Moores v. Citizens’National 111 U. S. In156. that case
dissented,Mr. Justice and the decision has been the sub-Bradley

Lowell, Stock,of 112,some criticism. Transfer of noteject 2.§
decision,ofThe that as stated in the is asground fol-opinion,

The distinct noticelows. that the surrender“havingplaintiff
transfer a formerand of certificate were to the law-prerequisites

one,of new and aful issue a certificate that shehaving accepted
stock, without to assureowned herself thattaking any steps the

to the of certificate,her whichprerequisites validity werelegal
bank,formerfulfilled the owner and not theto be hadby by

not,with, bank,she does asbeen the stand incomplied against
aone who receives certificate ofof stockthe from theposition

without notice of factsofficers itsany impairingproper validity.”
inof the authorities isa review the itopinion, said: “ThisUpon

shows that there is noof the casesreview forprecedent holding
withdealt thethe cashierthat plaintiff, having andindividually,

use,him histo for and received fromprivatelent him amoney
name, which stated thatin her own sharescertificate were trans-

of the bank onthe books and surrenderon offerable formeronly
no beenand certificate surrenderedcertificates, having himby

no of theher, and there evidence bankbeingor rati-havingby
benefit from theor received canany transaction, recoverfied

the value of the certificatethe bank delivered herfrom to by
its cashier.”

theof bank had leftthat theIn case blank certifi-president
cashier,him the as,with inof stock thebycates signed present

case, the railroadof hadthe leftcompany similarpresident
the Attreasurer. thewith trial ofcertificates thatblank case

Court, aCircuit verdictStates wasin the directed forUnited the
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defendant, that, hadthe “the knowl-on plaintiff havingground
Moores,that whom she relied tothe fact have theof uponedge

her,to for as well aswas himself in histransferred actingstock
— is,cashier, thefor bank onethat sideof acting uponcapacity

other,the in reference to the matter offor himself on issuingand
not, in court,of thiscertificate,—she is the anjudgmentthis
stock.” Moores Citizens’of the v. Nationalinnocent holder

Bank, 141.15 Fed. Rep.
Railroad, ante, 200,in BostonAllen v. SouthdecidedWe have

owes no to the cor-204, of stockthat a positive dutypurchaser
the seller surrenders the old certificateto to it thatseeporation

the stock on the books of com-of themakes anand assignment
whichof thebut it is the corporationthat requiresdutypany,

areto see that done before a newthese to be done theythings
into The the caseis issued the plaintiff,certificate purchaser.
ofhe the treasurer the de-at that was withbar, knew dealing

ofin a borrower Iffendant his aspersonal capacity money.
had that certificates ofthe of the providedby-laws company

and iftreasurer,be the he werestock should bysigned only
the ofthe of to transfer stock andwith duty attendingcharged

certificates, tothe of him forany person lendingissuing money
use, hisand in own namehis a certificate of theprivate taking

as wouldstock collateral re-besecurity,company’s reasonably
ofto the title the treasurer to the certificateinvestigatequired

delivered, in suchbecause a the treasurercertificateissuing
interestwould have a adverse to of thethatpersonal corpora-

An cannot for his and him-tion. actproperlyagent principal
adverse,when interests areself their and any person dealing

an in a andmatter hiswith principal, knowingagent affecting
of to histhe interests the are those ofthat adverseagent princi-

thebe held to the that acts ofto ofought duty ascertainingpal,
in theauthorized his Thethe are difficultyagent by principal.

that arecase is these considerations only partially ap-present
that oneto it. It is on account of the officerdangerplicable
that thehis issue stock certificates by-lawsabuse topowermay

the to be atcertificatesof usually require signed bycorporations
If one of these histwo of theleast officers corporation. neglects

other,the of it to the safe-theor performanceduty, delegates
inef-of the becomesthisintended requirement by-lawsbyguard



V.410 FARRINGTON SOUTH BOSTON RAILROAD. [150

fectual, officers,and if one of inthese certificate,a stockissuing
has a interest adverse ofto that the apersonal corporation, per-

with himson and this bedealing well toknowing may required
notice that the oftake the are notrights corporation protected

in the to fulltransaction the extent intended theby by-laws.
case, think,The decision of this mustwe thedepend upon

it is shown that thewhether in thisquestion plaintiff, taking
certificate of stock under the circumstances set out in the agreed

facts, instatement of acted faith and with duegood care. We
of that the factsare were such that theopinion wasplaintiff

as theto title of Reed toupon inquiry the cer-reasonably put
hetificate of stock which undertook to and that thepledge,

be withis to affected ofnotice whatever he haveplaintiff might
out, if he hadfound made the wasproper Asinquiry. plaintiff

market,not a of instock the the of brokers inpurchaser usages
manner transferred,to the in which isregard stock as between

the brokers,to a and sale madeparties havebargain through
no the case. The cannotbearing upon plaintiff rely upon any

Reed,of because herepresentations knew Reed act-that. was
for inhimself the inand theing borrowing money pledging

stock.
The of theseal well be to bemight presumedcorporation

forthe control of Reed the of anunder purpose impressaffixing
certificates, because heit the stock was one of theof upon per-

stock,to certificates ofsons who were and was thesignrequired
had of the certificate andwho the transfer books.custodyperson

the ofThe theofsignature president corporation upongenuine
the certificate was fact on which the hadthe aplaintiffonly

to but as the was notright president attendingrely; personally
certificate,to the issue of this it was evident to the thatplaintiff

be for one aReed certificateusing purposemight possibly signed
for. another. wasthe The certificate filled inby president up

toReed’s and whatever was exhibited thehandwriting, nothing
stock,to that owned orshow Reed thatplaintiff tending anyany

Reed,transfer of had made to thestock been plaintiff by except
issued tothe new certificate which was the theafterplaintiff

him and Reed had beenbetween made.bargain
it safer and moreWe think that is a reasonable holdrule to

stock,that in a certificate of issuedtaking pledgea'person newly
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as for theof a pri-name an officer corporation securityhisin by
theofficer, toshould beof the required investigatedebtvate

eitherstock, is one has thethe officer whothe if power,totitle
certificates, hold thatothers, stock than toto issueor withalone

issued him in thea so tocertificatecana rely uponsuch person
hasthat it been fraudu-ornoticeof actual knowledgeabsence

court,of theof a thetheissued. In majorityopinionlently
reversed, theremust be andentered for the plaintiffjudgment

theJudgmentbemust defendant.. for

George vs. Edward P. Henderson another.Everett &

11, 2,March 1889. 1890.JanuarySuffolk.

Field, Devests,Moeton, J., Allen, Allen,W. C.Present: O. Holmes,_
Knowlton,& JJ.

— —DischargeDebtor on Debtors RecognizanceInsolvent PoorofEffect
Charges Fraud.of

chargesinsolvency, pending againstdischargeA in of fraud the insolvent debtor
application poorupon to take the oathhis for the relief of after hisdebtors

againstjudgment provablefor a debt in insol-arrest on execution his estate
arrest,operatesvency, exemptto him from the debt and to relieve him from

discharge chargesproceedings ofhim from the on the fraud.and to
debtor, insolvent,duly adjudgedafterpoor he had been anA was arrested on an

upon judgment might proved againsta haveissued which been hisexecution
recognizanceinsolvency, gave surety,and ain with under the Pub. Sts.estate

162, 28, containing uponthe usual conditions. The arrest wasc. authorized§
162, 17,charge in the Pub. c. thatfifth mentioned Sts. the debt was con-the §

pay Pending application dulyanwith intention not to antracted the same.
debtors,by poor chargeshim to take oath for themade the relief of and after

fraud, authorized,including whichthe one on the arrest had been hadof been
him, discharge insolvency.against his inhe obtained Afterwards the cred-filed

appeared placeat proceed-debtor both toand the the time and which theitor
continued, hour, magistrateings and remained for an but thehad been was not

attendance, Held,proceedingsfurther had.and no were in an action forin
recognizance, chargesthat the of fraudthe were to theof incidentalbreach

arrest, and.independentupon provisionand not aproceedings the substantive
crime, discharge insolvencypunishment and that inof the released thefor the

arrest, uponproceedingsand from the as well as fromthe debt thefromdebtor
fraud, recognizance.charges avoided theof andthe


