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HoracE FARRINGTON vs. SourE BosToN RAILROAD
COMPANY.

Suffolk. January 15, 1889. — January 2, 1890.

Present: Morron, C. J., FieLp, Devens, W. ALLEN, C. ALLEN,
& Knowrron, JJ.

Corporation — Issue of Shares of Stock — Fraud of Treasurer — Notice
— Due Care.

If an officer of a corporation, having the power, either alone or with others, te
issue certificates of stock, fraudulently issues as security for his private debt a
certificate to his creditor in the latter’s name, such creditor cannot rely upon
the certificate, and recover damages from the corporation upon its refusal to
recognize it as valid, although he has no knowledge of the fraud; but if upon
taking it he fails fo investigate the title to the stock, he is affected with notice
of whatever he might have discovered upon waking proper inquiry.

The president of a corporation signed and left with the treasurer blank certificates
of its capital stock, all of which had previously been issued. The stock was
transferable, as stated in each certificate, only by assignment on its books upon
the surrender of outstanding certificates. The treasurer fraudulently signed
and filled up in the usual form one of the certificates, affixing the corporate
seal thereto, in the name of a creditor of his for borrowed money, and gave
it to him as security for his debt. The treasurer owned no stock, and exhib-
ited no other certificate thereof to the creditor, and made no transfer or entry
of the transaction in any form on the books of the corporation, of which he
had the custody. The creditor subsequently assigned this certificate, as se-
curity for a loan from a bank, to its cashier, who surrendered it and received
a new one in his own name from the treasurer. Upon payment of the loan
the cashier assigned the new certificate to the creditor, who, having lent a
further sum to the treasurer, agreed that the certificate should be security for
the entire debt. The corporation afterwards discovered this and other frauds
of the treasurer, and upon a demand from the creditor, and upon his present-
ing the certificate, refused to issue to him a new certificate. Held, in an action
against the corporation to recover damages caused by such refusal, that the
creditor did not exercise due care in taking the certificate, and could not main-
tain the action.

Acrion, alleged in the writ to be in contract or tort, to re-
cover damages caused by the refusal of the defendant corpora-
tion to recognize as valid certain shares of stock held by the
plaintiff, or to allow them to be transferred, and to issue new
certificates therefor.

The case was submitted to the Superior Court, and, after
judgment for the plaintiff, to this court, on appeal, on agreed
facts, which appear in the opinion.
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The case was argued at the bar in January, 1889, and after-
wards was submitted on the briefs to all the judges except
Holmes, J.

0. B. Mowry, for the plaintiff.

J. G. Abbott, (C. T. Gallagher & J. S. Dean with him,) for
the defendant. '

Frerp, J. The plaintiff, in December, 1882, lent money to
William Reed, and received from him as security for the pay-
ment of the loan a certificate in the name of the plaintiff of
thirty-two shares of the capital stock of the defendant covpora-
tion, in the usnal form, signed by its president and by its treas-
urer, with its seal affixed. This was a fraudulent overissue of
stock by Reed, who was the treasurer, and who filled up a blank
certificate which had been signed by the president and left with
him. Reed owned no stock, and exhibited no certificate of stock
to the plaintiff except that filled up with the plaintiff’s name,
and he made no transfer of stock on the books of the company,
and there was no entry of the transaction in any form upon its
books. The stock of the company was transferable by assign-
ment on the books of the company, upon a surrender of the old
certificate, and this was stated in the certificate delivered to the
plaintiff. The plaintiff, in May, 1886, assigned this certificate to
one Wilkins, the cashier of the Howard National Bank, as se-
curity for the payment of a loan of money made to the plaintiff
by the bank. Wilkins surrendered this certificate and took a
new one in his own name, which was issued to him by Reed,
who, as treasurer, had the custody of the certificate and trans-
fer books of the company. The plaintiff, in January, 1887,
paid his debt to the Howard National Bank, and Wilkins as-
signed the certificate he held to the plaintiff. The plaintiff, in
July, 1887, presented this certificate to the defendant and de-
manded a new certificate, which the defendant refused to give,
having discovered, in November, 1886, this and other frands of
Reed. The original loan of the plaintiff to Reed was two thou-
sand dollars; but in Oectober, 1886, the plaintiff lent him one
thousand dollars more, and it was agreed between them that
the certificate of stock should stand as security for the payment
of both loans. The amount due from Reed to the plaintiff at
the date of the writ was $3,175.84. °
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It is manifest that the assignment of this certificate by the
plaintiff to Wilkins as security for the payment of the plaintiff’s
debt to the bank, and the assignment back to the plaintiff when
his debt was paid, did not put the plaintiff in any better position
than he would have been in if the certificate had never passed
out of his hands. The plaintiff had pledged property which had
been pledged to him, and had redeemed it from the pledge he
had made, and he held it by his original title as pledgee of Reed.
Simm v. Anglo-American Telegraph Co. 5 Q. B. D. 188.

The present case cannot be distinguished in principle from
Moores v. Citizens’ Notional Bank, 111 U. S. 156. In that case
Mr. Justice Bradley dissented, and the decision has been the sub-
ject of some criticism. Lowell, Transfer of Stock, § 112, note 2.
The ground of that decision, as stated in the opinion, is as fol-
lows. The plaintiff «“ having distinct notice that the surrender
and transfer of a former certificate were prerequisites to the law-
ful issue of a new one, and having accepted a certificate that she
owned stock, without taking any steps to assure herself that the
legal prerequisites to the validity of her certificate, which were
to be fulfilled by the former owner and not by the bank, had
been complied with, she does not, as against the bank, stand in
the position of one who receives a certificate of stock from the
proper officers without notice of any facts impairing its validity.”
Upon a review of the authorities in the opinion, it is said: ¢ This
review of the cases shows that there is no precedent for holding
that the plaintiff, having dealt with the cashier individually, and
lent money to him for his private use, and received from him a
certificate in her own name, which stated that shares were trans-
ferable only on the books of the bank and on surrender of former
certificates, and no certificate having been surrendered by him
or by her, and there being no evidence of the bank having rati-
fied or received any benefit from the transaction, can recover
from the bank the value of the certificate delivered to her by
its cashier.”

In that case the president of the bank had left blank certifi-
cates of stock signed by him with the cashier, as, in the present
case, the president of the railroad company had left similar
blank certificates with the treasurer. At the trial of that case
in the United States Circuit Court, a verdict was directed for the
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defendant, on the ground that, “the plaintiff having had knowl-
edge of the fact that Moores, upon whom she relied to have the
stock transferred to her, was acting for himself as well as in his
capacity of cashier, — that is, acting for the bank upon one side
and for himself on the other, in reference to the matter of issuing
this certificate, —she is not, in the judgment of this court, an
innocent holder of the stock.” Moores v. Citizens’ National
Bank, 156 Fed. Rep. 141.

‘We have decided in Allen v. South Boston Railroad, ante, 200,
204, that a purchaser of stock owes no positive duty to the cor-
poration to see to it that the seller surrenders the old certificate
and makes an assignment of the stock on the books of the com-
pany, but that it is the duty of the corporation which requires
these things to be done to see that they are done before a new
certificate is issued to the purchaser. The plaintiff, in the case
at bar, knew that he was dealing with the treasurer of the de-
fendant in his personal capacity as a borrower of money. If
the by-laws of the company had provided that certificates of
stock should be signed only by the treasurer, and if he were
charged with the duty of attending to the transfer of stock and
the issuing of certificates, any person lending money to him for
his private use, and taking in his own name a certificate of the
company’s stock as collateral security, would reasonably be re-
quired to investigate the title of the treasurer to the certificate
delivered, because in issuing such a certificate the treasurer
would have a personal interest adverse to that of the corpora-
tion. An agent cannot properly act for his principal and him-
self when their interests are adverse, and any person dealing
with an agent in a matter affecting his principal, and knowing
that the interests of the agent are adverse to those of his prinei-
pal, ought to be held to the duty of ascertaining that the acts of
the agent are authorized by his principal. The difficulty in the
present case is that these considerations are only partially ap-
plicable to it. It is on account of the danger that one officer
may abuse his power to issue stock certificates that the by-laws
of corporations usually require the certificates to be signed by at
least two officers of the corporation. If one of these neglects his
duty, or delegates the performance of it to the other, the safe-
guard intended by this requirement of the by-laws becomes inef-
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fectnal, and if one of these officers, in issuing a stock certificate,
has a personal interest adverse to that of the corporation, a per-
son dealing with him and knowing this may well be required to
take notice that the rights of the corporation are not protected
in the transaction to the full extent intended Ly the by-laws,

The decision of this case, we think, must depend upon the
question whether it is shown that the plaintiff, in taking this
certificate of stock under the circumstances set out in the agreed |
statement of facts, acted in good faith and with due care. We
are of opinion that the facts were such that the plaintiff was
reasonably put upon inquiry as to the title of Reed to the cer-
tificate of stock which he undertook to pledge, and that the
plaintiff is to be affected with notice of whatever he might have
found out, if he had made proper inquiry. As the plaintiff was
not a purchaser of stock in the market, the usages of brokers in
regard to the manner in which stock is transferred, as between
the parties to a bargain and sale made through brokers, have
no bearing upon the case. The plaintiff cannot rely upon any
representations of Reed, because he knew that Reed was act-
ing for himself in borrowing the money and in pledging the
stock.

The seal of the corporation might well be presumed to be
under the control of Reed for the purpose of affixing an impress
of it upon the stock certificates, because he was one of the per-
sons who were required to sign certificates of stock, and was the
person who had the custody of the certificate and transfer books.
The genuine signature of the president of the corporation upon
the certificate was the only fact on which the plaintiff had a
right to rely; but as the president was not attending personally
to the issue of this certificate, it was evident to the plaintiff that
Reed might possibly be using for one purpose a certificate signed
by the president for. another. The certificate was filled up in
Reed’s handwriting, and nothing whatever was exhibited to the
plaintiff tending to show that Reed owned any stock, or that any
transfer of stock had been made to the plaintiff by Reed, except
the new certificate which was issued to the plaintiff after the
bargain between him and Reed had been made.

We think that it is a safer and more reasonable rule to hold
that a’ person taking in pledge a certificate of stock, newly issued
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in his name by an officer of a corporation as security for the pri-
vate debt of the officer, should be required to investigate the
title to the stock, if the officer is one who has the power, either
alone or with others, to issue stock certificates, than to hold that
such a person can rely upon a certificate so issued to him in the
absence of actual notice or knowledge that it has been fraudu-
lently issued. In the opinion of a majority of the court, the
judgment entered for the plaintiff must be reversed, and there
must be ) Judgment for the defendant.

GEORGE EVERETT vs. EDWARD P. HENDERSON & another.

Suffolk. March 11, 1889, — January 2, 1890.

Present: MorToN, C. J., FigLp, DEvEns, W. ALLEN, C. ArLeN, HoLMES,
& KxowrToN, JJ.

Insolvent Debtor — Effect of Discharge on Poor Debior’s Recognizance —
Charges of Fraud.

A discharge in insolvency, pending charges of fraud against the insolvent debtor
upon his application to take the oath for the relief of poor debtors after his
arrest on execution for a judgment debt provable against his estate in insol-
vency, operates to exempt him from the debt and to relieve him from arrest,
and to discharge him from the proceedings on the charges of fraud.

A poor debtor, after he had been duly adjudged an insolvent, was arrested on an
execution issued upon a judgment which might have been proved against his
estate in insolvency, and gave a recognizance with surety, under the Pub. Sts.
c. 162, § 28, containing the usual conditions. The arrest was authorized upon
the fifth charge mentioned in the Pub. Sts. c. 162, § 17, that the debt was con-
tracted with an intention not to pay the same. Pending an application duly
made by him to take the oath for the relief of poor debtors, and after charges
of fraud, including the one on which the arrest had been authorized, had been
filed against him, he obtained his discharge in insolvency. Afterwards the cred-
itor and the debtor both appeared at the time and place to which the proceed-
ings had been continued, and remained for an hour, but the magistrate was not
in attendance, and no further proceedings were had. Held, in an action for
breach of the recognizance, that the charges of fraud were incidental to the
proceedings upon the arrest, and not a substantive and_independent provision
for the punishment of crime, and that the discharge in insolvency released the
debtor from the debt and from the arrest, as well as from the proceedings upon
the charges of fraud, and avoided the recognizance.




