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Chancellor C. Allen vs. South Boston Railroad
Company.

B.Rebecca Craft vs. Same.

15, 21, 22,Suffolk. January 29,1889. November 1889.

J'.,Morton, Field, Devens, Allen,Present: C. Allen,W. C.
Knowlton,& JJ.

— —Corporation—Fraud Knowledge Agent Damages.of

corporation, supplied by presidentThe treasurer of a who was the with blank cer-
him,signed bytificates of its stock was also a stock-broker. aHe told customer

purchased ordered,on one occasion that he had shares of the stock for her as
paidand himshe therefor. On another occasion he ordered certain brokers to

him, so,theysell shares of stock for and did paymentand received therefor.
stock, agent otherwise,He andowned no held none as or and the whole amount

capital alreadyof the stock had been fraudulentlyissued. In each case he
made a fictitious corporation,transfer of stock on the books of the in one case

customer,agenthimself asfrom to his and in agentthe other from himself as
and,brokers, by powera attorneyto the means of blank byof furnished the

him,brokers and delivered to made a attorneyfurther transfer as their to their
filledcustomer. He then out blank certificates of the shares in the usual form
seal,corporate purchasers,under the and delivered them to the each of whom

regularly discovered;dividends until the fraudreceived was after which the cor-
recognize valid,poration refused to the certificates as or to allow a transfer of

purchasers good faith,andthe stock. The the brokers acted in and the brokers
according generaltoacted the custom of brokers. The treasurer had made

nearly corporationall the transfers of stock on the attorneybooks of the as
powers; and itunder like was not the custom of brokers to take transfers of

anycertificates to themselves when ordered to sell stock. In neither case was
purchasers. Held,of in the name of the sellercertificate stock exhibited to the

against corporation damages by refusal,toin actions the recover caused such
purchasers obtaining transfers;due inthat the exercised care the that the

issuing agent corporation,in the certificates thetreasurer was of the which
loss; knowledgehis actingmust bear the that of his own fraud while as broker

customer;imputed damagesnot be to his and that thewas to measure of was
corporationthe market value of the shares at the time the first recog-refused to

valid.nize the certificates as

ACTIONS, in to in tort,Two the writ be contract oralleged to
therecover sustained refusal of the defendantdamages by cor-

to as valid certain shares of stock heldrecognizeporation by
to be transferred,the or to allow them and to issueplaintiffs,

certificates therefor.new
submitted, on facts,wereThe cases to theagreed Superior

and, after in theCourt, first case for thejudgment andplaintiff,
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court,to thiscase for the ondefendant,the secondin appeal.
facts, material, in theso far asThe appear opinion.

1889,inat the bar and after-The cases were argued January,
toon the briefs all thewere submittedwards judges, except

Holmes, J.
Abbott, in first case.J. for the theplaintiffH.

Lincoln, in thefor the second case.S. plaintiff
Abbott, J.T. LeanJ. G-. with forGallagher S. him,)((7.

defendant.the
Field, case, Reed,the first WilliamJ. In who was the

stock-broker,of the defendant and also atreasurer corporation
brokers,and toordered Henshaw sell for athim,Company,

auction, stock defendant,ten shares of the of the and the plain-
25, 1882,tiff, on November of them the ten shares atbought

auction, them for the stock on 28;and Novemberpaid Henshaw
then executedand and delivered a ofCompany power attorney

forto the the of ten shares at timeplaintiff assignment any
within ten from the names of thedate, and ofdays purchaser

left blank.the The on November 29attorney being plaintiff
took this of to the office defendant,of thepower attorney de-

Reed, treasurer,it thelivered to insertedwho in it his own
andname as the name of the asattorney, plaintiff assignee.

out inHe then made the name of the andplaintiff, delivered
him,to a certificate of ten ofshares stock in the form,usual

the seal of theunder thecorporation, signed presidentby and
himself as treasurer. The was inby president the habit of

blankwith Reed certificates of him,stockleaving signed by and
Reed filled andone of these as treasurer, andup signed delivered

Reedto the afterwards entered on theplaintiff. transfer-book
himself,of ten shares fromtransfer asa to Henshaw andagent,

and then a transfer of these ten sharesCompany, himself, asby
Henshaw andfor to theCompany, inattorney plaintiff. Reed
stock, either as infact had no or otheragent andany capacity,

of stock which thethe whole amount defendant was authorized
had then been issued toto issue other Thepersons. plaintiff

faith,in but Reed’sacted intention was fraudulentgood through-
transaction.the whole Theout was atplaintiff this time the

and holder of another certificate of fourowner shares of stock,
this he receivedafter dividends on shares,and fourteen bisand
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ofownername as fourteen shares was entered on the dividend
returns,sheets of the and in its annualcorporation, until the

discovered,Reed werefrauds of in 1886.
case,In the second the was a stockholder ofplaintiff the de-

fendant, and, invest,to inhaving 1882,money January, applied
a broker toto Reed as for her additional shares ofbuy theeight

stock of the defendant. Reed informed the that heplaintiff
her,had the shares for and she in faith himbought good paid

them, andfor received from him a certificate in her name of
of form,shares in thestock usual under the sealeight of the

its and Reed as itscorporation, signed by president treasurer.by
He obtained the certificate one of the blanks whichby filling up

hadthe and left with him. this,Beforepresident signed doing
on the thehe entered transfer-book of defendant a transfer of

shares to the from himself as but he ineight plaintiff agent;
otherwise,orhad no stock as hefact and no stockagent bought

and thefor the had issuedcorporationplaintiff, already all.its
asstock. name holderThe of these sharesplaintiff’scapital

on the dividend sheets of thewas entered and semi-company,
to herdividends were and nameher,annual was alsopaid

entered as owner of these shares in theeight annualregularly
1886,made to the commissioner ofreturns untilcorporations

this and other frauds of Reedwhen were discovered.many
The facts in both showcases carelessness onagreed gross

blank,ofthe the in certificates inpresident signing andpart
on the of the directors in not thepartnegligence examining

and the fictitiousbooks transfers of stock madediscovering
cases,In both discovered,Reed. after the frauds were theby

refused to the valid,defendant certificates of stock asrecognize
to them to transferred,and refused allow be or to issue new

certificates.
that,for theThe counsel defendant does not if thesedeny

been soldof stock had andcertificates theduly assigned by
for value to one who had no thatknowledgeplaintiffs they

issued, the defendanthad been would be liable infraudulently
to the He admits the rule that adamages purchaser. general

is to the of certificatescorpoi’ation deny issuedestopped validity
seal,form under its andin the officersproper duly signed by

certificates, ifto issue are heldauthorized whothey by persons
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that hador notice theytook for without knowledgethem value
Bank,Citizens’ Nationalv.been issued. Mooresfraudulently

Richardson, 135Railroad v.111 156. Boston & AlbanyU. S.
Field, 345.126Bank v. Mass.NationalMass. Machinists’473.

YorkMass. 110. NewCo. 123Pratt v. Taunton Copper Manuf.
v.30, 64.34 N. TitusY.Haven Railroad v. Schuyler,& New

New245. Holbrook v.Y. 237,61 N.Great Western Turnpike,
Co.v. Port MiningY. ShawZinc N. 616. PhilipCo. 57Jersey

werethethatQ. neg­D. he contends plaintiffs13 B. 103. But
towithout taking painsin the new certificatesligent accepting

number ofof acertificates correspondingascertain whether old
made thesurrendered, and transfer uponashares had been

thebooks of company.
as thethe defendant company,certificate of stock inEach

“the are transferableknew, declared that shares byplaintiffs
a surrenderthe books of saidan in company, uponassignment

inbe madetransfer shall the bookscertificate. When aof this
surrendered,this a newand certificate one willof the company,

113,Sts. c. 13.See Pub.be issued.” §
is, that one of this theobjectThe contention wasprovision

the frauds of itsthe officers inagainstof corporationprotection
certificates, that if theand infalse these casesplaintiffsissuing

ofcertificate shares bethat a deliveredhad to themrequired
it, or of it,of a towith an powerassignment attorney assign

committed thesecould not have frauds. We do not seeReed
Reed, been blankintrusted with certificateshavingwhy signed

himself,not have issued tothe certificatesmightby president,
sold,them the stock waswhen and on theand then assigned

certificates have issuedof the new certificates.surrender old
ofthe chances detection would have beenPerhaps slightly

he in this Butif had thisway.proceededgreater certainly
ifthe of stock,transfer intended as aregulating pro-provision

frauds officers,the the of its isto againsttection corporation
of itThe was toinsufficient. purpose undoubtedly pre-primary

in suchmanner which as sharesscribe the intangible property
another,from one toshould be transferred andof stock person

be made on theto books of com-it the transfers therequired
were,know who its stockholdersthe mightthat companypany

of oldsurrender the certificatethe before theand it required
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issued,wasnew one that notthere be two or more certifi-might
cates for the same shares ofoutstanding stock..
• The on which a isground held liable to a Ionacorporation

for of of itsvalue false certificates stock issuedpurchaserfide
seal, officers,itsunder the andbysigned proper apparently

is arethat the certificates statementsgenuine, theby corpora-
istion of facts which it its to know, and which cannot wellduty

be known to the It is the of the officerspurchaser. duty proper
of tothe ascertain that' its has been trans-corporation stock
ferred accordance within its and in withaccordanceby-laws,
law, before issue a transfer,new certificate. The whichthey
must be made on the books of the must be madecompany, by

certificate,the of theowner old or his forby him. Theattorney
ofsurrender the old certificate must also be made him orby by

his is noThere that it shallattorney. be madeprovision by
seller;the or the of the Ifpurchaser, assignee attorneyas.the

withthe seller undertakes the to make the surrenderpurchaser
theand the transfer the books of theon company, only thing

to do callleft for the is to the forpurchaser upon corporation
certificate. We see no forthe new reasongood thatholding

ofa on thethere is the towardspart purchaser theduty corpo-
it the ofration, to see to that seller stock surrenders his certifi-

on the books oftransfers it thecate and corporation. That is
of towards both sellerthe the the and thecorporationduty pur-

a new certificate.it issueschaser before
exhibits to theIf the apurchaser corporation forged assign-

it,ofor toment of astock, andforged power attorney assign
sells,a which he hethus obtains new certificate is liable to the

it is his to tonot because attend the transferdutycorporation,
stock, hebut hasof because theimpliedly represented forged

stockholder,of ato be the genuine signaturesignature whereby
the Bostonhe has deceived Railroad v.corporation. Albany

Richardson, the of 1884,135 Mass. 473. Before the St. ofpassage
since, stock229, if not the transfer of wasc. attended tousually

brokers, andif the stock was sold brokers.bought throughby
of ashares stock certificate wererepresented by singleMany

to differentin andoften sold the sellerpersons,parcels many
surrender, with of tomade but one transfer thepowers attorney

to Athe different of stock vio-purchaserparcels purchasers.
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lated to when he trusted to the sellerno the toduty corporation
ofmake the and the surrender the old certificate.assignment

is, theThe utmost that can be that factcontendedreasonably
that not and delivered aa. certificate was exhibited with power
of to a circumstance tothe was be consideredattorney purchaser

the the in faith andwhether actedpurchaserupon question good
with due care.

“In the first it that andcase, is Henshawexpressly agreed
faith,acted and whole transaction onin theCompany good

custom,their their and inwas in accordance with generalpart
Boston”;with of brokers inaccordance the custom thatgeneral

“ all of the transfers of defendant’s stock made on itsnearly
treasurer,books while said was its and ofReed upwardsbeing

number,two thousand in were made said Reed asby attorney
” “of the the transfer and that several hundredmakingparties

transfers,of said the of has never beenwhichvalidity ques-
saidtioned were made virtue of ofby powerscorporation, by

like that Henshaw and whereandattorney given by Company,
no certificate of stockthe so transferred ever issued to thewas

transfer,”firm the ofor for the itperson giving power attorney
“not the custom of brokers in the of Bostonbeing general city

” “to oftake certificates stock in their own names trans-when
them theferred to for of facts,sale.” On these wepurpose

think it clear Allenthat exercised due care in aobtaining
stock,oftransfer the and Reed inthat the transfer wasmaking

but ofnot the and orhis Henshaw theagent, agent Company,
certificate,undisclosed In the new he wasprincipal. issuing

defendant,the of the and as the cannot now beagent plaintiff
thein statu defendant must bear the loss.quo,put
case,In the second the Reed,received from asplaintiff

certificate, ina herbroker, of the stock hename, which said
her,for and ishe had there to that thisbought shownothing

the inwas not usual which brokers transacted such busi-way
Mrs.ness. Craft acted as a aApparently purchaser through

acted, and see nowe ofbroker want- due care on herusually
part.

in herAnother arises case from the fact thatquestion Reed,
the fraudcommitted thewho also herupon defendant, was

the transaction. If he bein in twoasagent regarded acting
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and as committed inthe fraud hiscapacities, ashaving capacity
he astreasurer, her knew of and in it.yet agent participated

Is this to be to her in herknowledge imputed determining
the defendant ?againstrights

is,The rule that notice to angeneral while foragent, acting
his of facts the character ofprincipal, theaffecting transaction,

constructive notice to theis Woodhall,Suitprincipal. v. 113
Mass. 391. National Bank Cushman,v.Security 121 Mass.

North,490. 144Sartwell v. Mass. 188. The Distilled Spirits,
,anWall. 356. There is11 to this rule when theexception

is in anagent engaged committing fraudulent actindependent
account,on and thehis own facts to be relate to thisimputed

It isfraudulent act. sometimes said that it cannot be presumed
willthat an communicate to hisagent acts of fraudprincipal

has onwhich he committed his own account in thetransacting
hisbusiness of thatand the doctrine ofprincipal, imputed

rests a that anknowledge upon presumption will com­agent
to his whatever hemunicate knowsprincipal theconcerning

is inbusiness he asengaged It betransacting agent. may
and,the rule thedoubted whether rest on suchexception any

It has been that thereasons. true reason for thesuggested
is' that an fraud committed anindependentexception by agent

is the ofhis own account hison andbeyond scope employment,
law,it,of as matter of cannot betherefore knowledge imputed

the cannot be heldto the and principalprincipal, responsible
fraud bearsview,it. this such a some tofor On a tortanalogy

a servant for his owncommitted and notpurposes,wilfully by
the businessmeans of intrusted to himas a hisperforming by

be,the reason themaster. Whatever is wellmay exception
Green,v. 3 & K. 699.Myl.established. v.Kennedy Espin

Hart,v.Pemberton, 3 DeG. & J. 547. Rolland L. 6R. Ch.
Bank, Cave,L. R. 5 Ch. 358.re Cave v.In European678.

Watson, 685,v. 21 D.D. 639. Kettlewell Ch.15 Ch. 707. In­
National 139 Mass.Bank,Merchants’ 332.v.nerarity Dillaway

Atlantic Cotton135 Mass. 479. Mills IndianButler, v. Or­v.
Newmarch,v. Allen,268. Howe 12147 Mass.Mills, 49.chard

us to fall within thistocase seemsThis exception. Although
not haveof Reed beenfraudulent act committed withmaythe

the thatof was itsplaintiff, yetintention cheatingthe legal
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effect, him for hisit was a fraudulent act committedand by
have beenthe actual effect of which wouldbenefit, whollyown

it.transaction if the had known oftheto avoid plaintiff
think, that,we fall within thecases,The principle,present

must a loss from theone of two innocent sufferwhere persons
third, the loss must be borne him whosefraud of a negli-by

to commit the fraud.enabled the third persongence
certificates,newThe defendant cannot be to issuecompelled

valid,ones as because to do so wouldthe oldor to recognize
stock,its but it is liable inan over-issue ofcause capital

the has takenIn Courtdamages, Superiordamages. assessing
timeof the stock to be its market value at the whenvaluethe

refused to the stock as valid anddefendant first tothe recognize
This be the rule of ifa transfer of it. would damagespermit

Co,certificates were valid. v. Franklin Ins. 8 Pick.the Sargent
American Powder Co. 8 Cush. 168­ We think90. v.Wyman .

of to thesethat the same rule certificates. Indamages applies
Q.San Francisco L. R. 3re Bahia 584.Railway, B.&

submitted oncases been statementsThe ofhaving agreed
no arises as to the form of the actions.fact, thequestion Upon

in the Court theseverally filing certificatesplaintiffs Superior
defendant,to the be enteredassignedproperly judgments may

for the So ordered.plaintiffs.

B. Craft vs.Rebecca South Boston Railroad
Company.

22, 29,January 1889.Suffolk November 1889.

J., Field,Morton, Devens, Allen, Allen,C. W. C.Present:
Knowlton,& JJ.

—— Railway Corporation AuthorityStreetPromissory Note Treasurer.of

stock-broker, railway corporation,treasurer of a street awas the wrote towhoA
proceeds bythe of himthat she could lend bonds sold for her to thecustomer

it,parttold him that she would so lend a thereof andcorporation, and she to
hands, receiving from him therefor a note made in itsin histhe amountleft

ignorant inquiriesShe was of andby alone as treasurer. made nohimname
signprovided onlythat he could notes as the directorsby-laws, whichitsas to


