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a of the thedamaged by sea, defendants would beperil respon-
It doessible. not aimport warranty against damage by perils
sea,of the and we cannot see that it ornecessarily reasonably

a from wetagainst weatherimports warranty damage or from
or other causes of deteriorationsweating, aoperating during

The clause in seems to be anlong questionvoyage. indepen-
clause,dent inserted because it wasprobably thought important

or desirable thethat should know theparties condition of the
its arrival. Suchsugar beupon knowledge might important

case,in of as to the condition of theany whencontroversy sugar
But whatever the for its insertion,reasons weshipped. can-

not construe it as areasonably importing stipulation which is
to the and of contract,the whichcontrary spirit scope contem-

salea and at Manila.plated deliverycompleted
overruled.Exceptions

FitchburgLittlejohn, administrator,Halbert G. vs.
Company.Railroad

Same vs. Same.

19, 27,January February1889.Suffolk. 1889.

Morton, Field, Holmes,J., Knowlton,&C.Present: JJ.

—— — Negligence Child ridingLoss Railroad a Passenger.of freeLife

112, 212, by againston Pub. c. antrial of an action the Sts. administrator§theAt
children,causing ridingcorporation death of insfor thea railroad free with

track,passengerage appearedtrain thrown from theby on a ithim reason of
agreementby corporationoperated anthe under withrailroad was thethat the

it,Commonwealth, whereby providethe former was towhich owned the motive
maintain goodand the road-bed and trackpower latter to construct inand the

alleged byexceptions theA of defendant recited that itbill alsocondition.
denied, by settlingaccidentthat the was caused theand was notappeared, of

working consequent uponunderof water its beda of the thetrack as resultthe
“it,alongside improperlyand that the track wasfilling up the ditches con-of

visiblyrespects improperly kept repair.”structed, inin the above Theand was
“rule, requested by defendant,theas that thejudge refused to de-presiding

road,condition ofresponsible for the defective the unlessis not thefendant
same, might byhave had noticethe or thehad notice of exercisedefendant

good groundHeld, exception.showed ofthe defendantthatcare."dueof
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tort,Two ACTIONS OF to recover underbrought, damages
112,the Pub. 212,c. for the death of two minorSts. children§

of the one and threeplaintiff, Theaged .respectively years.
Court, J.,cases were tried the Mason,in. beforetogether Superior

allowedwho' a bill of in substance as follows.exceptions,
The said children were with their ariding parents upon pas-

train run the defendant over the and Greenfieldsenger by Troy
Railroad, under an the material of which areagreement, parts
as follows:

“ This made this fourteenth ofagreement, in theday August
1880, in 2,accordance with section of theyear 261, lawschapter

1880, Gardner,of and between G. Clinton theby of themanager
and Railroad andGreenfield HoosacTroy Tunnel, directionby

andthe Governor and theCouncil,of RailroadFitchburg Com-
:Witnessethpany,

“ The saidFirst. manager that thehereby saidagrees Fitch-
shall,Railroad to theburg Company subject ofprovisions sec-

tion 4 of 261 of 1880,the Acts of and ofchapter the act therein
named, have full and toright saidoperateauthority andTroy
Greenfield Railroad and Hoosac Tunnel from the station at North

theAdams to station at Greenfield for a of sevenperiod years
30, 1880,from it understoodSeptember thatbeing the said

furnish,construct,shallmanager and maintain inequip, good
on and forcondition the said and GreenfieldTroy Railroad, as

him,done road-bed,heretofore the track,by freight, passenger,
stations,water sheds,and coalengine-houses, turn-tables, and all

other fixtures and appurtenances for the saidnecessary operation
Railroad,and Greenfieldof said andTroy shall also asprovide

allheretofore for suchemployees necessary ...purpose.
“ TheThird. RailroadFitchburg shallCompany furnish all

mail,motive power, passenger, baggage, andexpress, cars;freight
and materials incidentall to andsupplies connected with said

stock;andmotive power also allrolling foremployees operating
work,trains, and do all as aboveexcept incidental toprovided,

connected trains,or with said in case ofexcept accident to trains
on said and GreenfieldTroy Railroad caused the ofconditionby

thereof,the or road-bedtrack or the of the State’sby negligence
thereon.”employees

and was denied,It not that itappeared, had been rainy
for a week to theprior accident;weather nothat there was
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accident;at the of theculvert that the embankmentplace was
and a rock;of earthbuilt surface ofgravel upon thatsloping

had been filledthe ditches at the for aboutplace two monthsup
accident,to the so that the waterprior escaped by working

track;ofunder the bed the that so far as relates to the afore-
embankment, the railroad at this wassaid point con-improperly

structed, in the aboveand was respects visibly improperly kept
; these variousin and that acts of caused therepair negligence

noThere was evidence introduced that the train wasinjuries.
orrun or that there was fault on themanaged improperly, any

defendant, unless itof the could be held for thepart responsible
condition of the railroad.defective

inwho was theThe of the andplaintiff, employment Troy
Railroad and his werewife,Greenfield aCompany, riding upon

fact,issued to him offree because that and thepass, undisputed
thatwas children of the of the weretestimony age plaintiff’s

to ride free on the defendant’sallowed trains when accompanied
ticket,an whether the adult wasadult, a orriding uponby upon

and no fare was collected either ofa free the andpass; plaintiff
of the children.his wife or

evidence,the close of this the defendantAt moved that the case
on thefrom the that thetaken evidence was notgroundbe jury,

verdict,warrant a and asked forto thesufficient following rulings:
“ is notdefendant for the1. The defect-responsible original

the road at thisofconstruction point.ive
“ is not2. The defendant for the defective con-responsible

road, same,unless the defendant haddition of the notice of the
had thehave notice exercise of dueor care.might by

“ deceased not of3. The were the indefendantpassengers
theas to render defendant liable for thesense defectivesuch

other on the ofwithout the defendant.parttrack negligence
“ defendant is liable for its4. The own andonly negligence,

of the Commonwealth and of its cannotthe negligence agents
it.”tobe imputed

todeclined make these and theThe deniedjudge rulings,
motion, defendantand the excepted.

returned a in each case forverdict the forThe jury plaintiff
as and the defendant$2,500, agreed; alleged exceptions.

for theA. defendant.Torrey,G.
Clark,R. for theI. plaintiffs.
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toan action recover forHolmes, If this wereJ. personal
who had his itfare,a wouldpaidbrought passengerbyinjuries,

defendant’s whether the in­in theno difference liabilitymake
were,of inthe those who acausedwere negligencebyjuries

servants,defendant’s or that of a thirdsense, thestrict by
whichthe road the defendant hadoverwho managedperson

the v. Nashuato Lowellplaintiff. McElroyundertaken carry &
Railroad, Railroad,Eaton v. Boston Lowell 11400.4 Cush. &

Railroad, 321,136 Mass. 325.Allen, v. Fitchbury500. White
90,Barron, 104. And the5 Wall. case wouldCo.v.Railroad

inthat the was thethe fact person chargenot be altered by
20 Penn. St.v. 497.Peters Rylands,Commonwealth.

also,decisions, to the effect inthat suchThere are weighty
liable, not foris at thethe defendant onlyan action negligence

in itsaccident, but for defect whichof the appliancestime any
made,the time whenbeen discovered at werehave theymight

did not make them and the defectdefendant couldthealthough
v.discovered afterwards. Western Rail­Hegemannot have been

Philadelphia416,3road, v. Cliff. 421.13 N. Y. Pendleton Kinsley,9.
Anderson, 351,94 Penn.v. St. 359.RailroadReading&

Cockrell, Q. B.L. Grote v.184,v. R. 5 ChesterFrancis 501.
251,2 Exch. 255. v.Railway, IngallsHolyhead Compare

451;Bills, 1, 11. Co.v. 1029 Met. See U. S.Pennsylvania Roy,
Carriers,on 509-512. And see GrandHutchinson Rapids &§§

537, 547,Railroad v. 38 Mich. 546,Indiana Huntley, citing
v. Great Eastern 1 C. P. D.Richardson 342.Railway, Compare

v. Midland L. R. 8 Ex. 137.Wright Railway,
isIn some of the cases it intimated that the ofnegligence

third isthe to the carrier. v.person imputed White Fitch­
Railroad, 136 Mass. 321. Peters v. 20 Penn.burg St.Rylands,

v. Wabash, Louis, &102497. Co. U. S. 451. St.Pennsylvania Roy,
534,v. in106 540. And someRailway Ill.Peyton,Pacific

instances, least,at the declaration has onalleged negligence
the of the defendant See Great v.part Westernonly. Railway
Blake, 987;H. N.7 & Buxton North L. R.v. Eastern Railway,

;Q. Q. 226,L.3 B. 549­ Thomas v. R. 5 B.Rhymney Railway,
;Q. 497;and L. 6 266­ Peters v. 20 Penn.R. St.Rylands,B.

Railroad,v. N. 9. itWestern 13 In an caseY.Hegeman early
“said, is a a carrierwas in orEverything negligence hoyman

. 148. 31YOL.
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Hall, Wilson, 281,does not excuse.” Dale v. 1the law 282.that
hand, the extremethe other the fore­On liability imposed by

hasdecisions been referred to the carrier’svery frequentlygoing
contract, or to thewhat under­passengerimplied reasonably may

carrier assumed.that the Thomas v.stand Rhymney Railway,
ell,v. Cockr­ L.Q. Q.B. Francis R. 5 B. 184.L. R. 5 226. Peters

20 Penn. St. 497. Eaton v. Boston & Lowell Rail­v. Rylands,
Allen, Railroad, 444,500. Nolton v.road, 11 Western 15 N. Y.

v. NorthBuxton Eastern L. 3 Q.447. R. B.Compare Railway,
; Q. 442,v. L. 2Austin Great Western R. B. 446.Railway,549­

thathave out thesome could notpointedAnd judges liability
andon the carrier’s havestand that thenegligence, suggested

to be varied Thomas v.declaration ought accordingly. Rhymney
266,Q. 275, 89,B. Q.L. R. 6 S. C. 40 L. J. B. 95.Railway,

not muchdistinctions are of inThese actions atimportance
the himself. Butcommon law thebrought by passenger pres­

is and in its character. Thepenalent action statutestatutory
the fornot extenddoes to thosepersonalliability injuries inju­
death, as incause Littleries which v. 17 Vroom, 614Dusenberry,

also, far asso the defendantappears, have been(where may
aIt creates of a different nature. Theliabilitynegligent).

toit the administratoraction which is agives substi­merely
for the indictment also and itfor,tute isprovided expressly

shall be “assessed withthe reference tothat damagesenacted
the or ofof itscorporation,of servantsthe culpabilitydegree

” 112, 212. See v.Pub. Sts. c. Careyor Berkshireagents.­ §
480;475, v.Railroad, Commonwealth Vermont1 Cush. Massa­&

Railroad, 7, 12.108 Mass.chusetts
that there must be some of cul-imports degreeThis language

servants,or ofof the its andthe corporationon partpability
that the assumed a con-corporationnot satisfied showingis by

for thirdor contractual whopersonstractual responsibilityquasi
instance,for that the innot its defectservants. Suppose,were

of road was unknown both to thethe defendantthe construction
Commonwealth, and could not have beenand to the discovered

care,the use of of the fact that iteither any degreethroughby
thatto the corporationknown built theprivate originallywas

to onnot be said show thecould of theculpability partroad
ofdefendant, a wilful words.misapplicationexcept by
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one further. that theWe defect wasstep knowngo Supposing
Commonwealth,to the and was not known and could not have

defendant,known to thebeen the defendant was not negligent,
have been its atwhatever common law inmight thisliability

or the last. do notcase We mean to intimate that the facts
for this lastshow The defendant wasany ground supposition.

to the visible factsbound know the track over whichconcerning
therefore,its So far asit carried itpassengers. mustappears,

known the facts which withbe taken to have our knowl-present
cause, causes,out the or ofsee a the ofwe thepartedge pointed

it was entitled to to the ondisaster. But thego jury question
those facts before the accidentwhether would have indicated to

them with the carea which isperson, consideringcompetent
involved,where human life is that the road was un-necessary

under this itstatute was entitled to theAnd secondsafe. ruling
asked.

does not contest the correctness ofThe theplaintiff ruling
asked, that it wasbut because it wassuggests unnecessary, asked

for the caseone from theas taking and be-only ground jury,
that thecause it was condition of the roadundisputed improper

The two reasons offered arevisible. inconsistentwas with each
not find warrant fordo the first in theother. We bill ofany
with more hesitationand we construe theexceptions, exceptions

that the of the ditch and theto mean offilling wateronly escape
visible,under the track andwere not that it wasworkingby

that constituted amanifestalso they danger.
contends,now that notdefendant was itThe entitled toonly

asked, but the evidencesecond disclosed nothe indica-ruling
thatand the case should have been takentions of fromdanger,

that cannot soon We far as toground. gothe decidejury
tothe defendant haveinferences drawn from thewhat ought

road,the or the situationof where thecondition accidentvisible
happened.

beenhave discovered thethe exercise ofIf might bydanger
liable,be whether thecare, the defendant will defect wasdue

road,of the or was due toconstruction a failurein the original
to makeof the Commonwealth oron the necessary repairs,part

it have been If the defendantotherwise caused.mayhowever
into ita which knew or toplaceits oughtcarried passengers
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was ithave known was it didnegligent, notdangerous, although
create, remove,noand had to theright danger.

notor there would be difference betweenWhether theany
common for thedefendant’s law of thirdliability negligence per­

not its servants in the construction orsons maintenance of the
fares,to had toroad who and itspassengers thosepaid liability

consideration,butwho were carried withoutbeing lawfully may
the oftrue so far as it exists,upondepend ground liability,

the defendant is itself free from blame,when and isperhaps
to Todd v. Oldstill Fall Riverargument. Rail­open Colony &

Allen, 18,road, Pere Weir,3 Flint v.20. RailwayMarquette&
111, 114, 567,115. Hutchinson on Carriers,Mich.37 note.§

the defendant be liable at forBut would common law injuries
its own tocaused carriedpassengersby negligence gratuitously,

no distinctionstatute makes betweenand the andgratuitous
killedif the is apassengers, person Therepassenger.paying

that childrenno doubt the wereis Seeplaintiff’s passengers.
Railroad, Allen, ;Fall River 3v. Old 18­Colony &Todd Wilton

;Railroad, Mass. 108­ v.107 Wilton MiddlesexMiddlesex Rail­v.
; v.road, 130­ Vermont &Mass. Commonwealth Massachusetts125
7; L.Austin v.Railroad, 108 Mass. Great Railway,Western R.

sustained.Q.2 B. 442. Exceptions

CityHiggins vs. of Boston.Edward

10, 27,1889. 1889.FebruaryJanuarySuffolk.

Allen, Holmes, Knowlton,Field, &Morton, J., C.C. JJ.Present:

—— Railing.WantInjuries HighwayPersonal Defect of

city sixty-sixwayalong private a streethorse, being a towardsdrivenwhileA
angles, at aright uncontrollablewide, became distancewhich it led atfromfeet

reached,wasstreet. When the street thefrom suchhundred feetof about one
sufficiently safelyto him to turn andregained enablenot controlhaddriver

directly it theit, across and down a hank on otheralong and he drovedrive
land;railing, upon adjoining per-and aby theside, unprotected awhich was

Held, railing,want even if itinjured. that the of a wouldwashimson with
cityinjury,the that theuseful, cause of and was notsolewas not thehave been

responsible therefor.


