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Isaac Hecht H. Batcheller& others vs. Alfred
& another.

16, June 23,Suffolk. March 1888. 1888.

Morton, Allen,J., Devens, Allen, Holmes,Present: C. &W. C. JJ.

— — — —Promissory InsolvencyContract Sale Maher MistakeNotevf of
byFailure Consideration—Warranty Usage.Broker—of

through shortlypromissoryaThe owner of note sold it a broker after the maker
seller,creditors, buyer,assignmentanmade for the of neitherbenefit nor nor

fact, business;knowing supposing doingbut stillbroker that all that he was
“throughagreed paperand it that such sales brokers are confined to thewas

business,persons actually carrying isof on in other words it the universal cus-
anypaper person theyoftom such brokers not to offer sale the of whomfor

Held,assignment.”have reason believe have or made an thatto to failed there
subjectwas no such mistake as to the matter of the sale as to avoid the

contract, warrantyimpliedand that there was no the note that of athat was
firm.solvent

forContract had and the trial in thereceived. Atmoney
Court, a Mason,withoutSuperior before theJ.,jury, following

facts were agreed.
or 1, 1886,On about defendants,November the acomposing

firm of boot Boston,and shoe manufacturers in sold to andJ. S.
Cincinnati,B. of Ohio,Sachs shoes,certain boots and and re-

inceived from note,that firm a datedpayment No-promissory
3, 1886, defendants,vember and The init. the usualsigned by
of business,course the note a firm ofwith brokers inplaced

it,commercial brokers,with directions to sell and suchpaper,
27, 1886,at about one o’clock P. M. on November sold the note

to the who had in habit ofbeen theplaintiffs, commercialbuying
ofthat J. and S. B. Neither the defend-paper, including Sachs.

note,nor oneants in their orbehalf the madeindorsedany any
in thereof, other than such as berepresentations respect may

or inferred from the facts stated. Neither theimplied plaintiffs,
brokers,nor the atdefendants, nor the had the time theof sale

of notethe about the or orany knowledge solvency insolvency,
the note,continuance in of the makers of thebusiness, further
than what was known to the business ofgenerally community

time,Boston at the and both the and knewdefendantsplaintiffs
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the financial of J. and B. Sachs asstanding S. thegiven by
mercantile agencies.

About two hours before the sale of the note to the plaintiffs,
failed,the firm of J. and B.S. Sachs and made a as-voluntary

of all their assets for the benefit ofsignment creditors,their to be
underadministered the insolvent laws Ohio,of which assignment

recorded. J. andwas S. B. Sachs at theduly of the as-making
business,ceased to do and have not sincesignment resumed busi-

ness, able to a theirbeing pay only percentage upon debts. At
note,the time of the sale of the no one of the defendants, nor

brokers,one theof nor the knew,any plaintiffs, or had any
believe,toreason that J. and S. B. Sachs had failed or made an

business;or ceased to do but,assignment, on the contrary, they
all or believed that the firm was thensupposed business atdoing

as theretofore.Cincinnati The business of andbuying selling
commercialbusiness is an extensive inpaper Boston,one and is

conducted brokers. Thethrough transactions inlargely com-
so conducted brokers,mercial paper thethrough bro-including

in are confinedkers to the ofquestion, paper persons actually
business; words,inon other it is the.'carrying universal custom

of such brokers not to offer for sale the ofpaper any person
tohave reason believe to havewhom failed or madethey an as-

would notThe haveplaintiffssignment. purchased the note
had that J. and B.known S. hadSachs failed ortheyif made

an nor would the defendants or the brokers,assignment, if they
failure,of the have sold it tohad known the withoutplaintiffs

the fact to the unless it thatdisclosing plaintiffs, appeared they
knew it.already

about two hours afterThe the sale of the note,parties, learned
time that J. B. failed,for the first and S. Sachs had and imme-

offered to return the note to defendants,thereafter thediately
ofa returnand demanded the themmoney paid therefor,by

the hadthat been under mistake;amoney paidclaiming hut
declined tothe defendants take back the note and therepay
that there was no andclaiming mistake, that themoney, sale

the timewas valid. Between that the note was delivered to
time thatand thethe tooffered returnplaintiffs they it to the

defendants, no inthere was thechange affairs of andJ. B.S.
thisSachs, action,toor of the which wouldparties theirprevent
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restored to the same that were in beforebeing position they
sale, than as stated.the other the de-Subsequently plaintiffs

note in Sachs,livered the toquestion J. and S. B. upon part
thereof.payment

The case was submitted to the court such of the aboveupon
material,facts as were relevant'or with a to drawlegally right

such as a therefrom; if,inferences draw andmightjury upon
relevant,such asfacts are material and and the inferences there-

drawn,from the court ofwas that theopinion wereplaintiffs
recover,entitled to was to be entered for them forjudgment the

note; otherwise,balance thedue on for the defendants.
“The defendants the to rule asrequested follows:judge 1. Up-

facts,theon should be for theagreed judgment defendants in this
stated,2. From the factsaction. as thereagreed are no infer-

ences of further facts which the court or could orjury ought
to draw. 3. If the court finds that neither the norplaintiffs
the defendants at the time of of,the sale of the note or in-spoke

about, or knew relative to the thenquired anything continuance
in business of the ofmakers the and thatnote, the trans-during
action the and defendants bothplaintiffs stood anupon equal

should be for the defendants.”footing, judgment
rule,soThe refused to but ruled as follows:judge “1. If the

defendants,court finds that the theirthrough soldagents, the
asnote to the and for the note ofplaintiffs, a firm then doing

business, asand not the note of a firm which had failed,already
the are entitled to recover. 2. Ifplaintiffs the court finds that

sell,intendedthe defendants to and supposed werethey selling,
intendedand the to andplaintiffs buy, weresupposed they buy-

note of a firmthe then on business,ing, carrying and not the
hadnote of a firm which failed and madealready an assign-

ment, the are toentitled recover.plaintiffs 3. If the court
that, theunderfinds circumstances of sale,the the note was

as the note of a firmbeingwarranted then business,doing and
note of a that hadnot the failed orparty made an assignment,

are entitled tothe recover. 4. If the that,courtplaintiffs finds
sale,of theunder the circumstances the note was represented

of a firm thenthe noteas on and notbeing carrying business,
thata had failed orthe note of made anparty theassignment,
toentitled recover.”areplaintiffs

22VOL. 147.
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and the defendantsfound for theThe judge plaintiffs; alleged
exceptions.

B. the defendants.T. forKing,
Brandéis,B. for theL. plaintiffs.

Morton, defendants,J. The the of aC. ownersbeing prom-
thehad taken in course of busi-note which they ordinaryissory

ness, brokers to the It wassold it afterwardsthrough plaintiffs.
sale,that, hours before this the makers theascertained two of

“a of all their for thenote had made assetsassignmentvoluntary
creditors, to be administered under thebenefit of their insolvent

Ohio,” wereof of residents. Neither oflaws which State they
suit,to this nor the brokers the defend-the parties employed by

sale,at the of the butants, knew of the timeassignment they
the business asthat makers were theretofore.all doingsupposed

toare entitled recovercontend thatThe they uponplaintiffs
first, that was a mutualof two there mistakeeither grounds:

sold,as to the and therefore no contractof the thingparties
them; and, that there abetween waswas secondly,completed

defendants,theor that the makersimplied, byexpresswarranty,
business,on and notthen had failedthe wereof note can-ying

made anor assignment.
rule, that, contract,where toassumeparties1. It is a general

to the existence or ofa mistake as theand there is identity
contract, ofmatter, is no because the want of thetheresubject

one; that,create so in the ofto casemutual assent necessary
if there is such mis-of property,for the salea contract personal

sold,theis not thetake, delivered thing purchaserand the thing
it,it, or, he receivesifto receive may uponrefuse discoverymay

backit, the he hasand recover pricereturn paid.of the mistake
mistake must be oneresult which affectsthis thetoBut produce

the sold. mistake toAnyof asor identity thingthe existence
attributes,collateral is not suffi-or otherorits value quality,

existent, andis is the identicaldeliveredif thingcient the thing
Lane, Allen,v. 9 492.sold. Gardner Gard-kind which wasin

Benedict,Allen, v.Lane, 99 Mass. 463.12 39.v. Spurrner
Ins. Co. 134 Mass.v. 433.Iron EnterpriseCo.Bridgewater

Sales, 54.onBenjamin §
bar, of thematterat the contract was thethe case subjectIn

deliveredThe note was the sameof B.note and Sachs.J. S.
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note which the and sold. both haveparties bought They may
solvent,understood that the makers were whereas were in-they

; such a orsolvent but mistake affects themisapprehension value
note,of the not itsand v. 131Day Mass.identity. 37.Kinney,

In v. the makers of the note sold in fact in-wereDay Kinney,
solvent, but had not or beenthey stopped payment adjudged
insolvent, isand the decision confined to the facts of the ease.
But we think the same in this case. Theprinciples apply
makers the note had madeof an for the benefit ofassignment

creditors, note,their but this thedid not orextinguish destroy
note,Itits remained an of en-identity. existing capable being

forced, with essential attribute to its nature as aevery going
note which it had before. Its and value werequality impaired,
but itsnot The and sold whatidentity. parties bought they
intended, and their mistake was not as to .the matter ofsubject

sale, but as itsthe to We are therefore ofquality. thatopinion,
valid,the sale was and that the cannot recover theplaintiffs

amount as a failure ofpaid, upon consideration.they
2. The other is one of some created inquestion difficulty, part
the manner in which the case is before us.by brought The

submitted to thecase was CourtSuperior anupon state-agreed
“facts,ment of with a to draw such inferencesright as a jury

draw therefrom.” The court found for themight plaintiffs,
notbut what does Ifupon theground appear. factsupon

stated, ofand inferences fact which the courtany rea-might
therefrom,draw its can be thissonably finding courtjustified,

cannot itsrevise Old Colonyfinding. Wilder,Railroad v. 137
Mass. 536.

note,a man aWhen sells the law a that itimplies warranty
is and that he has such a title as to himgenuine, thegive right

Baker,sell it.and to Lobdell v. 1 Met.power 193. Cabot
Morton,v. 4Bank 156. Wolcott,Merriam v.Gray, Allen,3

This is the that the offer ofupon258. theground. note is in
itself a affirmation ortacit that it isrepresentation genuine,

that the seller a it,and has to sell and fromproposed suchright
aaffirmation the law implies which enters intowarranty, the

itcontract. But is settled that he does not warrant the solvency
of the maker. ubiDay v. Kinney, v.supra. Burgess Chapin,

R,. v. Farnum,I. Beckwith5 225. 5 R. I. 230. theseApplying



v.HECHT BATCHELLEB.340 [147

case, if who forto this the brokers acted the defend-principles
madetime of the sale or tacitat the any express represen-ants

business,firm inthe note was a note of a then whichtations that
contract,ofunderstood as the and thethe parties forming part

it, law,it inrelied amount to amight,upon warrantyplaintiffs
as it to be. Butthe note was affirmed the ofthat they difficulty
is, there nocase that was in and■the warranty terms,plaintiff’s

no whichare facts an inference that thethere agreed justify
such a ofas the contract.intended any warranty partparties

that both and that thefact believedparties supposedThe
business, is Incontinued in immaterial. the sale amakers of

horse, sound;isboth the animalbelieveparties may probably,
notes,of sale both believe un-most cases the of andin parties

solvent, butthat maker is no can bederstand the warranty
from that fact. the facts that theor inferred So plain-implied

not and the defendants’ brokerswould have wouldtiffs bought,
the facts to the ifhave sold without disclosingnot purchaser,

failed,thethat maker had are immaterial.had knownthey
thein facts that ofis recited the transactionsIt agreed buying

“conducted brokerscommercial arethroughpaperand selling
ofthe on business.”actuallyto persons carryingconfined paper

here, it thathad therethe statement mightIf stopped imply
to sell ofof brokers not makers who hadpaperawas usage

had the tofailed, purchaserthat an intending right relyand
of a note for sale asthe broker an affirmationofferthe byupon

of a man or firmwas the note then innote offeredthethat
on in of itsBut the statement goes explanationbusiness.

“ theother it is universalwords,In cus-as follows:meaning
not to offer for sale the ofpaper personof such brokers anytom

to believe to have failed or anhave reason madewhom they
fartherthus it little than toAs explained, goesassignment.”

not aof brokers to commit fraudis the customthat it byprove
doesthem. It not far toknown to gofacts enoughconcealing

note ofthe when theto warrant any person,usageanyshow
he hasto that failed.believeno reasonbroker has

Bank,the case of Harris v. HanoveruponThe relyplaintiffs
here raised was in390, in the decidedwhich question15 Rep.

is incase conflict with thethink thatWe weighttheir favor.
that case the court relies the an-In uponthe authorities.of



V. BATCHELLER. 341HECHTMass.]

Fisher, 159,43 N. Y. but that is a case ofof Roberts v.tliority
a note. are casesa debt worthless Thereofthe bypayment

that,Fisher, it has held if onewhere been payslike Roberts v.
check,draft, isworthless or the debt notnote,a debt aby

Co.Small v. Franklin 99 Mass.Mining 277.extinguished.
100 422.Boston Elastic Fabric Co. Mass. Thev.Weddigen

the asuch transaction and sale of note indistinction between a
draft,offers ormarket, note,a man athe is obvious. Where

isbill,of unless said to the con­check in a somethingpayment
it andhe offers as an for thusmoney,trary, equivalent tacitly
it is as as But the ofthat offer a noterepresents good money.

sale, seller,the notfor without recourse to does involve any rep­
it,resentation as to the of the to as toor itssolvency parties

value.
we areWe think the have stated ofdecisiveprinciples the

sold the incase before us. The defendants note good faith.
shows,farSo as the evidence neither at the time of theparty,

sale, of, or about, about,or knewspoke inquired theanything
failure of makers. stood anthe andThey upon equal footing,

had means of the of thethey makers.equal knowing standing
It was understood the defendants were the notesellingthat
without to them.recourse did notThey warrant theexpressly

note,of andvalue the we are of the that from theopinion cir-
cumstances no could be inferred of thewarranty fairly solvency

makers,of the or that continued doto business.they
We are therefore of firstthat the threeopinion, instructions

the shouldrequested defendants been that,have andby given,
case,the offacts the the court notwas inupon justified finding

thefor plaintiffs. sustained.Exceptions


