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— inbe,it whichStreet, as tlie urges positioncial plaintiff may
— to doconcur, the selectmen this workdo not aswe requiring

town,ofas a servant thesome suitable personemployingby
wasevidence that thus em-the case afford Cushingdoes any

ployed.
thedirection is to the selectmen over workA general given

their to.see thatof in therespective'districts,highway surveyors
districts is andto such carefullymoney appropriated judiciously

52, Wheeler,Pub. 3. 15BenjaminSts. c. v. Gray,expended. §
486, work,490. The of the theresponsibility doing directing
laborers, and of the ofis that thecharge repairs,taking highway
surveyor.

selectmen,factsThe that one the toldofHumphrey, Cushing
there was an of in$200that toappropriation spend widening

drainthe across and it wouldStreet,Commercial that come in
the when it it,with was the time to dowork orgeneral proper

“ it,” that,dosaw fit to or as afterwardsCushingwhen Cushing
“states, substance,In told me the work was for meHumphrey

arrived,do, work,”timewhen the in theto fur-proper general
no evidence of ornish contract withengagementany Cushing

town, selectmen,of or of thethe the even if theas select-agent
suchhadmen to make engagement.authority

on theJudgment verdict.

Benjamin Colony Company.F. vs. OldBates Railroad

20, 20,Suffolk. March 1888. 1888.June

Morton, J., Dbvens, Allen,Allen, Holmes,C. &Present: W. C. JJ.

— — —Company ExpressNegligence MessengerRailroad inRiding Baggage
— •—■to assume RiskAgreement ContributoryCat— PublicNegligence Policy.

express messenger holding companyIf an a season ticket a railroad andfrom desir-
ing to baggageride for the conduct his business in a car inof contravention of

rules, agrees injury therefrom,risk companyits to assume all of and to hold the
therefor, agreement against public policy,harmless the is not invalid heas and

by servants,injuries negligence company’scannot recover for caused the theof
baggagepresence directlyto which his in carthe contributed.
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Tort for sustained the onpersonal injuries by plaintiff,
4, 1885,November in an accident the defendant’s rail-upon

road while he inwas a car. At the trial inriding baggage
Court, Sherman, J.,the before evidence was introducedSuperior

to the facts.tending prove following
It was conceded the that thedefendant, accidentby resulted

servants,on the of itsfrom and thatnegligence part the plain-
tiff, car,if in accident,the at thewas, time of the inrightfully
the exercise of due care. None of the incars thepassenger
same train with the car were thrown from the trackbaggage by

accident,the and no in them wasperson injured.
The was as anplaintiff theexpressemployed messenger by

New York and Boston whichDespatch Express wasCompany,
on the business the ofover road thecarrying defendantexpress

between South and 1,OnFramingham Fitchburg. January
1885, accident,and theat time of the the contract between the

was,defendant and the that the defendantexpress company
should the matter at atransport andexpress specific price,

the ofshould the intransport messengers express itscompany
rates,or atcars cars season ticket which werebaggageexpress

rates,less than the con-regular by expresspaid company upon
anddition that the its should as-companyexpress messengers

and therefrom,sume all risks of accidents injuries resulting
railroad free and from alland hold the claims anddischarged

in out ofdemands receivedinjuriesway growing anyany by
thuswhile Insuch being transported.messengers pursuance

9, 1885,the onof that at the re-plaintiff, Februaryagreement,
executed, and theof the com-company, expressquest express

defendant,the thedelivered to following agreement:pany
“ Boston, 9,RailroadOld 1885.Colony Company. February

of theWhereas, under the rules Old RailroadColony Company,
to ride in theare not allowed cars ofbaggagepassengers any

trains, ticket,holder of a seasonbut the undersigned, being
business, is desirous of inin the such carexpress ridingengaged

of his anbusiness asfor the more convenient despatch express-
that, inand consideration of saidman, it is understood agreed

trains,in itshim to ride cars on thebaggageallowingcompany
all risk of accidents and result-will assume injuriesundersigned

hold said free andtherefrom, and will company dischargeding
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demands in out offrom all claims and any way growing any
bim soreceived whileby riding.”injuries

The was sent to the with a letter from theagreement plaintiff,
it,of the him tosuperintendent express asking signcompany

and it but did sohe because he understoodsigned unwillingly,
that, not,if did thehe railroad would demand that hecompany
should be removed the hisfrom asby express company position

The defendant issued to the com-messenger. thereupon express
ticket,for the a season which contained apany, plaintiff, pro-

“ business,vision that it is not to onbe used ifand soexpress
forfeited,”used will be and from thosediffered issued to passen-

“in it thisgers generally Thehaving stamped upon provision:
ticket,holder of this released the from all lia-having company

will be to ride in thebility, car. J.permitted baggage Sprague,
Jr., General Agent.”Passenger

It was to the rules of the railroad tocontrary company permit
to ride in cars and and thispassengers baggage cars,express pro-

wasvision the ticket for the ofstamped upon topurpose showing
conductors that the that ticket had releasedperson holding the

from and therefore the rule needcompany liability, not be en-
inforced this case. While the was in aplaintiff riding baggage

car, anas under the aboveexpress withmessenger, arrangement
the himself,and contract andexpress company hold-signed by

a ticket thus he received hising The follow-stamped, injuries.
the defendant’sing regulation, signed wasby general manager,

and enforced in the car in which theposted baggage plaintiff
rode while in the of the as a mes-employment express company

road,on the defendant’s and at the time ofsenger the accident:
“ Old Railroad. Notice. No will be al-Colony passenger

lowed to ride in the car of train unless he hasbaggage any
a release the from all claimssigned anddischarging company

demands in out of accident orany way growing any injuries
while in such car. Conductors andriding willbaggage-masters
be at all times not to toparticular ridepermit any passenger
in the car without the which willbaggage special bepermit,

on the tickets of those who havestamped with thecomplied
This rule must beregulations. enforced.”strictly

—Two other one a local whichexpress companies company
had no matter,in of its the samemessenger charge express being

YOL. 147. 17
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thetbe of otherfor andmessengerscared by companies, the
and Canada whichthe Vermont had aExpress,other messenger

under thiscarin the baggage regulation-—wereriding doing
of thethat defendant’sover roadbusiness portion theduring
of the1885, at the time accident. Theand busi-expressyear

railroad was inthe defendant’s carried on theness over baggage
train,to its therein,attached passenger bycar messengers riding

likeand tickets that andunder heldupon signedagreements by
the plaiutiff.

that, facts,contended the abovedefendant theuponThe plain-
recover, and asked the tonot rule: “1.tiff could judge The

tois a bar theand release plaintiff’sagreement recovery.
bar, was,is and not a thethe release void2. If as aplaintiff

of incontributory theguilty negligence by beingpassenger,
car, to the known reasonable thatregulationcontrarybaggage

innot to ride thewere allowed car. Onbaggage 3.passengers
evidence, is not recover,the entitled towhole andplaintiffthe

the defendant.”should be forverdictthe
asdeclined to rule but ruled thatrequested,The thejudge

recover,entitled to thewas notwithstanding regula-.plaintiff
submitted the toand case theandtion agreement, jury upon

Theof returned a verdictonly. jurythe damagesquestion
theandfor defendant$10,000;the ex-allegedfor plaintiff

ceptions.
for theDarling,0. plaintiff.S.

hire,a for the is,wasIf the passenger question1. plaintiff
for hirerailroad cancarryinga company passengerswhether

from them of all fora claimrelease injuriesrequirelawfully
servants,or that of itsits if thethrough negligencereceived

A ofagainstreasonable. thestipulation negligenceareterms
wherein cases a reasonablebeen allowed ofhas optioncarrier
ofthe has been offereddegreeupon liability,rates, graduated

in see v.to the law England,As FurnessMacauleythe shipper.
4;Q. v. North EasternB. HallL. J. 44Railway,42Railway,

164; London &v. North WesternB. GallinQ.J. Railway,L.
Commonwealth,this the exactQ. B. 89. In questionL. J.44
thedecided, but decisions seem to tobeen thepointneverhas

Lockwood,Co. v. 857,as in Railroad 17 Wall.same judgment
could notthat a railroad suchcompany requiredecidedwhich



BATES v. OLD COLONY RAILROAD. 259Mass.]

Railroad, Allen,Todd Old & FallRiver 3v. Colonyrelease.a
Railroad,New York Central 98 Mass.v. 239. Med­18. Squire

Boston,v. Hartford, &District Railroad, 102Schoolfield
v. VermontCommonwealth552.Mass. Massachusetts Rail­&

road, Graves v. Lake108 Mass. 7. Shore & Michigan Southern
Railroad, Boston,33.Mass. Hill Tunnel,137 v. Hoosac West­&

Railroad, Mass.144 284. Seeern Philadelphia Reading&
468, 483;14 How. SteamboatRailroad v. New v.Derby, World

469; New Steam16 How.King, Jersey Navigation Co. v. Mer­
Bank, 344,6 How. 384;chants' v.383, PortsmouthSager Rail­

228;Maine,road, v.31 SteamWells Co. N.Navigation 8 Y. 375.
toorReleases commonagreements exempt carriers from the

of their orown that of servants,theirconsequences negligence,
have held to be in thebeen void cases,following passenger

the of : Flinnchiefly upon ground public policy v. Philadelphia,
Railroad, 469;Baltimore 1 Houston,Wilmington, & Pennsyl­

Henderson, 315;v.vania Railroad 51 Penn. St. Jacobus v. St.
125;20Paul Minn.Chicago Co. v.Railway, Pennsylvania&

585;26 Ohio Rose v.Woodworth, St. Des Moines Rail­Valley
road, Iowa, 246. See Smith v.39 New York Railroad,Central

Y. 222. See also 178,24 N. Redf. (5th 5.Railways ed.) par.§
2. The and release are without consideration,agreement

because, 112,the Pub. Sts. c. 188,under the defendant was§
tounder the toobligation permit ride inlegal plaintiff the

ancar' as The relationexpress ofbaggage messenger. railroad
to and theircompanies iscorporations express messengers fully

Cases,in the 117 S. 1.discussed U. In that case it wasExpress
not,need inthat railroad theheld absence of acompanies stat­

ute, furnish to all independent express facilitiescompanies equal
businessan theirfor trains.express upon Thedoing passenger

1867, 339, 112, 188,now Pub. c.St. of c. Sts. is such a statute.§
statute,that railroad must eitherUnder corporations do the ex­

themselves, or allowbusiness toexpress itpress companies carry
on over their roads. See v. Boston Railroad,Sargent Lowell&

416; v.115 Mass. Portland & Railroad,Rochester 52McDuffee
439;430, New EnglandN. H. Co. v. MaineExpress Central

Railroad, Maine, 188.57
unreasonable,and release areThe3. agreement because the

the same to onedefendant owes season ticket holderduty that
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the sameanother. forReceivingdoes to car­it compensation
thein car that it did forbaggagethe plaintiffrying carrying

season ticket in car,of a similar theholder theevery passenger
theto be same.to careful Thecarriageas ought plaintiffduty

release,he to theIf nono failed signhad reasonableoption.
rate, thebased increased risk ofuponalternative allow­alleged

carthe as anhim ride into wasbaggage express messenger,ing
defendant. No increase ofhim the carefulness isbyoffered

car,as to in therailroads carriageofexacted baggage beyond
in case withmust exercise reference toevery passen­what they

train;cars of the same no extra ofin the burdenpassengergers
is therefore them in theor caseimposed uponresponsibilitycare

PeekSee v. Northmessenger.anof express Staffordshire
241,B. inQ. London,J. followed Ashenden32 L. v.Railway,

190;Coast 5 Ex. D. v.Railway,SouthBrighton, Allday&
5;Q.34 L. J. RoothB. v. North-Easte­Railway,Great Western

Ex. 83.36 L. J.Railway,rn-­
that, bar,if is andthe release void not a theIt denied4. is

ofwas, as a guilty negligencepassenger, contributoryplaintiff
car, to the known reasonablein the contrarybaggagebeingby

were not to inallowed ride thethat passengersregulation
whileThe acar. plaintiff, undoubtedly passengerbaggage

concerned,to was wastransportationhire far as rightfor so
of whoclass have been heldpassengersof thatnot oneyet

in in the carbeing baggagenegligenceof contributoryguilty
accident, nor one of that toclass whoma railroadthe time ofat

forbadewhich in thepassengers ridingwas directednoticethe
intended forwasThe notice clearly passengerscar.baggage

for transportation only.werewho passengers
case, thehis needplaintiffmaintainIn to only prove5. order

inwit, he was thethat rightfullyto baggageone proposition,
The defendant’s isof the accident. negligencetimeat thecar

care,due if hethe was rightfullyasas well plaintiff’sconceded
was there underThe plaintiff rightfullycar.in the baggage

112, 188; or, not,c. if (asSts. theof the Pub.the provisions §
theof defendant’s and aspublicwas duty,partbusinessexpress
accident itsof the it owntime discharging bythewas not atit

that inshould beit was necessary somebodybecauseagents,)
of adutiesthe messenger.car to performthe
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Benton, Jr., for the defendant.J. S.
law,ofas matteris a ofcar1. The place danger,baggage

enforce ato make andof the defendanttheit was dutyand
inshould not ride Pennsylvaniait.that passengersregulation

the has21. While92 Penn. St. questionv. Langdon,Railroad
the carwhetherin this Commonwealth baggagebeen raisednot
so that ais, law, a known of passen­matter of danger,as place

it,in thefor whilerecover an received ridingcannot injuryger
Boston & Lowellthis v.Hickeydecisions cover proposition.

thatAllen, 429, cited. It is clear theRailroad, and cases14
in the inrisk theincurred a plaintiffgreater carryingcompany

car; that,in as athan the passenger,car passengerbaggage
car; andin the thatto be carriedhe had no baggageright

take hisof this contract to own riskit becausewas only
him there. Ancarried underthat the agreementcompany

in a where he would notthe was carriedwhich placeplaintiff
carried, ahad a to be was reasonableotherwise have right

The whether a carrier canand questionproper agreement.
from the of its own isitselfexempt consequences negligence

in this Commonwealth. Graves v. Lakenot settled Shore &
Railroad,Southern 137 Mass. 33. Railroad Co.Michigan v.

357,Lockwood, Wall. does not deal with the17 proposition
case, all,inmust stand this if atwhich he a com­thatupon

cannot limit itsmon carrier agreement forby express liability
of its servants and inthe agents a con­negligence performing

to in a differenttract manner from that in whichtransport
to butit is bound with thetransport; simply general ques­

a railroadwhethertion, for hirecompany carrying passengers
canthe usual mannerin not to be answer­lawfully stipulate

its own or that of itsable for servants- as to suchnegligence
carriage.

that2. The he had no insays, theplaintiff although right
acar as still he had a as anpassenger, rightbaggage express

into- ride the car ;without condition andmessenger baggage
the defendant refused tothat when him there unless hecarry

carried,oftake the risk so it towould offbeing attempted put
a commonduties as carrier much as it wouldasits public

toif it had refused himdone as a inhave thecarry passenger
car without a similar Theagreement.passenger plaintiff’s
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contention, therefore, must rest the effectupon whichwholly
112,to Pub.should be the c.Sts. 188. Thegiven plaintiff§

contends that it does railroads to receive into thecompel bag­
cars of their trains all andgage passenger persons companies

desire to be common carriers ofwho other and to trans­persons,
act, the ofin case an businessexpress companies, independent
of as common incarriers the cars at­transportation baggage
tached to trains of railroads. The defendant con­passenger
tends that this statute is of the commonsimply declaratory
law, so far as that have beenexcept may modified by Fitchburg

393,12Railroad v. and casesGage, that de­Gray, following
If railroad becomes a commoncision. a carrier of onecompany

or it thisexpress company transportation company, undermay
be bound to a common carrier ofstatute otherbecome express

but the statute does not acompanies, impose upon railroad
of athe common carrier of all otherduty becomingcompany

carriers. Thecommon effect that would be pro­independent
railroads common ofduced a statute carriers all othermakingby

carriers, Cases,is set forth in thecommon 117forcibly Express
1, 23, 24. v. Portland &S. See Rochester Rail­U. McDuffee

430,road, 52 N. H. 457.
which excluded the3. The as aplaintiffregulation passenger

reasonable,car was and the contractthe underfrom baggage
there,the riskto take of if hehe was obliged ridingwhich

business,of hischose, more convenient wasfor the adespatch
the notcontract, which defendant had areasonable only right

■have inade. Such contracts havemake, toto but alwaysought
courts, even underthe thebeen sustained English Railwayby

1854,of whichAct noprovidedTraffic that specialand Canal
as tocarrier’s the ofthe liability carriagecontract limiting

unless the court tobe adjudged byshould binding,pi'operty
The rule established that statutebyreasonable.andbe just

in this in the absenceto beone applied country,is the proper
Railroad, 331,112 S.v. U.Hart Pennsylvaniastatute.of any

itsnow limit forcarrier may liability negli­A common342.
contract, and the willcourtspecialanyin byEnglandgence

that iswhether contract reason­the questionnot uponpass
v.Simons GreatSee Western Railway,unreasonable.able or

Dunham, 18North WesternLondon; Railway v.B. 80518 C. &
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7;2 C. B.826; (N. S.)Railway,B. v.C. White Great Western
392;Railroad, H. & N. M'Manus1v. South WalesPardington
327;N. v.4 H. & GartonYorkshire Railway,v. Lancashire &

112; Peek North& S.1 B. v.Bristol & Exeter Railway, Staf­
; v. Great WesternH. L. Cas. 473 Allday10Railway,fordshire

2903; MidlandDoolan v. Railway, App.5 B. & S.Railway,
703;Brown, Great8 Cas.792; v. App.RailroadGas. Manchester

218. The12 Cas. plaintiff,v. App.Railway McCarthy,Western
defendant, aswhere thein thebean to carried placehad option

him itsunderto regulationswas boundcarrier, carrya common
contract,contract, or, the to bethe by makingwithout making

bounddefendant was notwhere thecar,in thecarried baggage
his and received thehim. exercised option,to Havingcarry

contract,the and recover asbenefit, nowhe cannot repudiate
is this so in view ofit not been made.had Especiallythough

car,in whereif he had been carried thethat,fact passengerthe
carrier,was, toas a common boundthe defendantalone carry

for inhim, would not have been nohe injured, persons riding
the cars were injured.passenger

a the of a common carriercontract,4. Can limiting liability
in the of its contract to andperformancefor negligence carry,—

inevitable,”of time such is Graves“in the course negligence
—Mass.,Railroad, 33,Southernv. Lake Shore & 137Michigan

contract,to an abandonment ofdoes not amountwhich the
or fraudulent to the orto a wilfuland injury person property

carried, to be to rule ofbe saidproperly contrary any public
which the court is bound to enforce? Doubtful matterspolicy

settle,should be left to the to forof Legislaturepolicypublic
means of before allalone has the itthe bringingLegislature
on the v.considerations which bear Richardsonquestion.the

229, is,Mellish, to the a ofleast,2 242. It mattersayBing.
has to make volun­whether the which persondoubt everyright

himconsiderations to should becontracts satisfactorytary upon
carriers, the that theas to common upon groundtaken away

thetend to make carrier less careful inthem willofmaking
its duties towards See Cen­of others. Michiganthe discharge

263;243,Hale, Mich. Dorr Newv. 6 Jerseytral Railroad v.
485; v.Smith New York11 N. Y. Central Rail­Nav. Co.Steam

222; Railroad,NewY. v. York Central 2424 N. Perkinsroad,
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196; v.N. Y. Carr Lancashire & Yorkshire 7Railway, Exch.
If which707. contracts the of aby limiting liability carrier

for itits tend to induce to be in thenegligence negligent per­
formance of its to others withoutduty carry andnegligence,
are thus to others, are thereforeinjurious void as against public

be andalthough reasonable aspolicy, they may just between
the and made,carrier the with whom areperson thethey ques­
tion still remains whether a contract of limitation does in any

case have that effect. Not contract re­particular every which
the from of thelieves carrier any part which willresponsibility
in it is isarise case void. Gravesnegligent, v. Lake Shore

Railroad,Southern 137 Mass. 33. HartMichigan v. Penn­
112 U. S. 331. It isRailroad, absurd tosylvania that asay

contract which the defendant limited its forby liability neg­
in the of the twoligence carriage express inmessengers riding

its car it betended to induce to careless in thebaggage carriage
of the other the train. Apassenger condition inpersons upon
a the carrierfree from which it is obvi­pass exempting liability,
ous to contract on theamounts a of the holderpart limiting

ofthe the carrier for is theliability negligence, by great weight
of held valid. v. NewGriswold York New Englandauthority &
Railroad, 371, and53 Conn. cases cited. See v.Wells New
York Central 24 N. Y. 181.Railroad,

Allen, The rules of theJ. defendantW. prohibited passen-
cars,in and thefrom had noriding baggage plaintiffgers right
heas to ride where was at thea time he waspassenger riding

contract, which,there under aHe was ininjured. special by
that the defendant wouldconsideration allow him to ride in the

all riskcars, he assumed of accident andbaggage re-injuries
therefrom, and to hold the defendant freesulting agreed and-

andfrom all claims demands out ofdischarged growing any
him soreceived while Theinjury by riding. parties plainly

intended to include from the ofinjuries resulting negligence
the defendant’s servants.

We need not whether the contractconsider would be con-
strued or held to toinclude which in theinjuries riding baggage
car did not contribute. There was evidence to showtending
that the would not have been hehadplaintiff injured been

car,in a and that his in the carpassenger presence baggage
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of the courtTheto tbe rulingcontributed injury.direetly
that thewas afor the ruling plain-a verdict plaintiffordering

thefor an caused negli-to recover injury bytiff entitledwas
servants, his in theridingof the defendant’s althoughgence

In theto thecontributed consideringcar injury.baggage
must beof thethe contractof this plaintiffcorrectness ruling,

risk ofbeen, assume thethat he would injuryhavetaken to
to which hisof the defendant’s servantsfrom the negligence

thecar under the given byin the permissionbaggageriding
that the con-is,contribute. Theshould objectiondefendant

consideration, unreasonable, and asvoid, asas withouttract is
to the contract assee noWe objectionpublic policy.against

in this case.andconstrued applied
as a carrier ofof the defendant passengersIt the dutywas

its road on their the estab-overto payingtransport persons
due care to securefare, see that its servants usedand tolished

its to toIt wasof its duty give personsthe passengers.safety
would be evidencerates tickets whichthe establishedpaying

toand of the defendant’sto carriage, obligationof their right
this,doThe defendant was todue care. readythem withcarry

to hima season ticket which allto the gavedid sell plaintiffand
in wasThe contract madeof a questionthe passenger.rights
to him as awhich did nothim a belong passenger.to rightgive

the of a desired to ridehaving rights passenger,The plaintiff,
defendant,of the as wellcar. Thein the regulationsbaggage

there, and,him to ride if he hadforbadeas prudence,personal
so, would have assumed all the risksdo he notto onlyattempted

therefrom, liable to bebut would have beenof resultinginjuries
the car the defendant.from byexpelled

be thatsee what it can contendeddifficult toIt is upon ground
that, the de-in consideration thatof the plaintiff,an agreement

car,in the he wouldhim to ride baggagefendant would permit
therefrom, is unreasonablerisk ofall injuries resultingassume

no todefendant under theThe was obligation giveor illegal.
of the wasand the effect agreementplaintiff’s onlypermission,

should not be increasedof the defendantthat the byliability
if he should be in con-that the injuredthe plaintiff,permission
car, should not be entitled toin theof being baggagesequence

defendant, onof the the that he wasgroundrecover damages
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itsthere The contract didby permission. not diminish the
of the Itdefendant. left the riskliability assumed theby
in in theriding car itplaintiff what havewould beenbaggage

contract;without the it secured himonly against being ejected
from the car.

The of the of carriers to limit their forquestion right liability
in the of their as carriers contractsnegligence discharge duty by

duties,with their customers or in to such doespassengers regard
not arise under this contract as in thisconstrued case. See

Lockwood, 357;Railroad v.Co. 17 Wall. Griswold Newv. York &
Railroad,New England 53 Conn. It371. was not a contract

for over the butroad, for the use ofcarriage a car.particular
The consideration of the was not theplaintiff’s agreement per­

offormance the whichdefendant it was underanything by any
do,to or which the hadobligation to haveplaintiff any right

done. It was a .to the Theprivilege granted plaintiff. plain­
tiff was not to enter into the contract in order tocompelled
obtain the aof these herights passenger. Having rights,

more. The contract whichsought he obtainedsomething by
what he did not ashis asought and heimpair rights passenger,

under no to enter into it.compulsionwas
is contended that the as theIt servant of the ex­plaintiff,

car,had a statute into ride therightcompany, bypress baggage
that therefore the case comes within the itand decisions that

and for ais unreasonable as a con­against public policy person,
railroad,his a onof a todition thatpassengerbecoming agree

risk of the ofwill take the the servants of thehe negligence
him. Thein is arailroad com­transporting- express company

carrier, itand is not contended that a railroadmon corporation
in the cars of itstois trainsbaggagebound transport passenger

carrier,ofand servants another common un­merchandisethe
statute.to do so some See v. Bostonby Sargentless required

416; Cases,115 Mass. 117 U. S. 1.Railroad, Express& Lowell
112, 188,is Statutes,relied on c. of the PublicThe statute §

“ railroadthese words: shallwhich is in Every corporation give
terms,and facilities,or reasonable equalto all companiespersons

themselves,offoraccommodations theirthe'transportationand
servants, of merchandise andand otherand any propertyagents

use itsrailroad, for the of andand otherits depot buildingsupon



267OLD RAILROAD.BATES V. COLONYMass.]

connectsits railroadand,and- whereat pointgrounds; any
facilitiesterms andreasonable andwith another railroad, equal

rail-tobe construed requireof The statute cannotinterchange.”
of companies,favorto discriminate in expressroad corporations

' thein baggageand their merchandise andto messengerscarry
terms, favorableon reasonable equallycars of trainspassenger

theoftheto If that wereall meaningexpress companies.
to thethe termsstatute, the ofno as to givenquestions equality
sameThewould arise.or the heplaintiff representedcompany
rodewhoothercontract was of allrequired express messengers

is whetherin arisecars. that wouldThe questionbaggage only
the terms were reasonable.granted

asthat in the carThe fact the was riding baggageplaintiff
was be-an in of merchandise whichexpress chargemessenger

there, shows more that the contract bying transported clearly
orwas not unreasonablethe and theexpress company plaintiff

withHe there as a servantwasagainst engagedpublic policy.
of in the of trans-the servants the railroad servicecorporation
the the sameon His duties wereroad.portation substantially

car;as of in same the latter relat-those the thebaggage-master
and former toto merchandise carried for theing passengers,

rela-merchandise carried for the His actualexpress company.
other oftions to the servants the railroad corporation engaged

in those ofthe the same asweretransportation substantially
the he beenthe and would been same hadhavebaggage-master,

the instead of thepaid corporation express company.by by
business,Had the railroad done the theexpress messenger

would law to risk of thehave been held have assumed theby
of the ofservants the railroad.negligence

com-It does not seem that a betweencontract the express
hand,and the and onon the one the defendantpany plaintiff

other, thatthe the in his dutiesexpress messenger performing
take the of the of theshould same risk frominjury negligence

the that heservants of railroad in the transportationengaged
ifwould take the railroad to the sameperformbyemployed

duties, would be or asvoid as unreasonable against public policy.
considerations,we add aWhen that the wasthe plaintiff pas-

not thewhose as such weresenger rights impaired by agree-
ment, and that the the risk ofwas to assume injuriesagreement
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cars,from Ms in in ofresulting riding baggage consideration
to ride to business,there conduct thepermittedbeing express

it seems clear that the contract is a valid and sufficient defence
actionto an the defendant foragainst frominjuries resulting

servants,the of the defendant’s tonegligence which the fact
that the was in the car underplaintiff theriding baggage

contributed.agreement sustained.Exceptions

Atlantic Cotton Mills vs. Indian Orchard Mills.

21, 22,Suffolk. June 20,March 1888. 1888.

Morton, J., Dbvbns, Allen, Allen,Present: C. Holmes,W. C. & JJ.

— — — — —Corporations A gentCommon Knowledge PaymentNotice
Negligence.

corporations, goodThe common one,treasurer of two to make his deficit to drew
upon payable first, bychecks the other to the moneyorder of the which the

used,and knowingwas' drawn no other ofofficer either chargedthe facts. He
upon private parthimself a memorandum with money, falselya of the arid en-

upon corporationthe upontered remainder the books of the which the checks
person,drawn as to third attemptwere loans a from whom it made an to collect

Held, corporation using moneyit. that the the was affected with his knowl-
edge, payment deficit;didand the transaction not amount to a of the and that

corporation guilty negligencewas not precludethe other of such as to it from
recovering money.back the

to recover theContract balance of a mutual account be-
tbe Thetween defendant filed a set-off,declaration inparties.

to court,diminish such balance. Trial in this without a jury,
Eevens, J.,before the case for thewho consideration ofreported

the full casecourt. The was submitted an auditor’supon report
facts,as an statement of in substance as follows.agreed

with,The two had had business relationscorporations one
another for which the treasurersmany years, during respective
had lent the funds of each to the other means of the checksby
of one in favor of the other. The directors of each corpora-

loans,tion had never vote authorized such thebutby expressly
them,facts known to andwere the loans sanctionedimpliedly

Jr.,them. who hadWilliam become the treasurer ofby Gray,


