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declaredthethatof principlesWe are opiniontlie highways.
Lowell, Allen,8601,Worcester, v.13 Barryv.in Flagg Gray,

Dart­Turner v.Allen, 211, andFisk, 13127, v.Franklin
291, v.Allen, Lowell,case. Seemouth, Emerythis13 govern

16; 216,Worcester, 220.110 Mass.13, v.104 Mass. ­ Merrifield
of aor if the surveyorsa its highwayIf town agents,by

the surfacecausetown, orin highways,constructing repairing
there isofthe land anwater to flow adjoining proprietor,upon

canthe landThe owner ofaction. adjoiningno remedy by
build,to andas he choosesuch barriershimself maybyprotect

52, 12under the Pub. Sts. c.he has ain some cases remedy §
or 15.§

in to be-find no distinction legal liabilityWe can respect
infrom surface water collectedto land guttersantween injury

the of theare below surface adjoiningcatch-basins whichand
soil,land, the the andfrom which waterand percolates through

which, thefrom surface water guttersan overflowinginjury
land, iscatch-basins, runs over the or whichand adjoining

it. overruled.turned Fxceptionsdirectly upon

Bishop L.Robert Elisha Palmer & others.vs.

10, 11, April 6,Suffolk. November 1888.18­ 87.

Morton, J., Field, Allen, Holmes, Knowlton,Present: C. C. & JJ.

—Contract— Consideration— Covenant Restraint Trade.of

purchaser paypromised plant property,A into instalments for a business and in
delivery, performance particularconsideration of its sale and and the of three

seller,agreements by general agree-covenants and ofthe the first which was a
ment, any space, during periodwithout limitation of that for and the of five
years in, on,directly indirectly carry engagehe would not either or continue or

Held,any might any part.in that business or business of which that form that
trade, that,being beingthe in of andcovenant was void as restraint not sever-

consideration, promiseable from the rest of the no action would lie on the for
price.instalments of the

1, 1886. The first countContract. Writ dated November
of the declaration that the defendants owed thealleged plaintiff
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$2,500 for breach of a written theagreement signed by par-
thereto,ties and annexed the material of which were asparts

follows:
“ This made March,this sixteenthagreement, of A.day D.

1886, and between Robert of Boston inby the Com-Bishop,
Massachusetts,monwealth of of the first andparty Elishapart,

Palmer, Palmer,Frank L. Palmer,L. Edward A. and George
Palmer,S. business under thecopartners together, doing firm

Brothers,name and of Palmer at Montville instyle the State
Connecticut,of theof second and theparties Massasoitpart;

aManufacturing business atCompany, corporation Falldoing
inRiver the Massachusetts,Commonwealth of of theparty

third witnesseth:part,
“That whereas said of the first is theparty part engaged,in

ofbusiness and andmanufacturing comfort-selling bedquilts
ables, and is also in the business ofengaged andbuying, selling,

waste;in cotton and whereas hedealing is desirousgenerally
of out his asbusiness a manufacturer of andselling bedquilts
comfortables, with all his stocks,andtogether plant, machinery,

unmanufactured, hand,manufactured and now on and of wholly
ofand out said business for the next fivegiving up going years,

is of thatand also desirous of his cotton waste busi-selling part
ness which is' done or transacted in whole or in in thepart city

River, Commonwealth,of andFall in said with and all ofany
in saidthe mills businessdoing city:

“ therefore, of theNow in consideration and of thepremises,
sum of five thousand dollars to be the($5,000) paid by parties

theof the second and third in manner and at the timesparts
the of the first as-sells,hereinafter specified, party part hereby

transfers, untoand delivers the of the secondparties partsigns,
ofhis entire business and as a manufacturer andenterpriseplant

comfortables,in and with thedealer willbedquilts together good
business, and all and theof said singular, imple-machinery,

business,ments, him inand utensils used said and constitut-by
said manufacturer’s plant.....ing

“ aforesaid,for the consideration saidAnd of the firstparty
sells, transfers, and to the ofassigns,hereby, conveys partypart

all that of his waste isthe third business whichportionpart
River, inor done in the of Fall the Common-transacted city
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Massachusetts, with and all corporations doingof anywealth
and he and totransferssaid herebyin city; assignsbusiness

contracts,third all his whethertheof partsaid existingparty
written, of such or orwith with firmsany corporations,orverbal

thereunder, renewal;ofand all rights including rightspersons,
will of his said business and trade withthe goodalsoand

ofin said Fall River. This clause doescitythe corporations
to and from individuals. Itreference buying sellinghavenot
of said of the first andintention party part absolutelythebeing

sell transfer to said of the third histo and party partcompletely
business, trade, and and the exclu-wastecotton dealings,entire

aand do cotton waste business with anddealto pur-sive right
of and all of saidwaste for thecotton any corporations,chase

from the date hereof.of five yearsperiod
“ himself,the firstof forsaid his ex-partAnd hereby,party

administrators, andecutors, covenants andassigns, withagrees
and third them,of the second and each of andpartssaid parties

executors, administrators, successors, andtheir assigns respect-
ofand the .five from thethat for dateduring period yearsively,

not or inhe either his ownhereof will namedirectly indirectly,
in,otherof or continueor in the name any person persons, carry

in ofthe business oror inon, manufacturingengage dealing
comfortables, or of business of which thator anybedquilts may

form any part.
“ andfurther covenants as aforesaid,he that forAnd agrees

hesaid will not enter into the cottonand wasteperiodduring
of firm,in said Fall River withbusiness corporation,city any

inand business saidor located andcity;doing especiallyperson
not, inor his own name orhe will indirectlythat indirectly,

influence,other or orofthe name otherperson, buy, procureany
mills,saidto cotton waste from in said ofanybuy,persons city

River, or to or controlled anyFall belonging by corporation
not,hein said and that will either or in-located city, directly

therefor,bid ormake influence otherany any persondirectly,
do, with inin connection the waste business saidso to orcity,

fromof waste suchthe parties.purchase
“ furtherhe covenants and he notthat willAnd agrees buy

to ofor offer whatever the wastebuy any person produced by
Mills,the as the Granite Cotton andcorporations known Troy
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Mills, RichardWoolen Borden andManufacturing Company,
Pocasset Manufacturing Company.

“And the said of the second and thirdparties in con-parts,
of the sale and business,sideration of saiddelivery andplant,

and said cotton contracts,waste business andproperty, and the
offaithful the covenantsperformance and hereinagreements

the of the firstmade toby party part, agree said busi-purchase
andness and said cotton business,wasteplant property, and to

therefor to said of the first sumparty the of fivepay part thou-
indollars tensand equal instalments, themonthly first five hun-

dollars to bedred on the firstpaid 1886,of July, and theday
instalments on the first ofremaining thereafter,each monthday

until all are paid.”
The declaration contained count,a second an accountupon

for the ofannexed, the samerecovery amount.
defendants demurredThe to declaration,the theassigning

of demurrer:following grounds
“ matters,That1. the andallegations, facts set forth in said

declaration, and in each thereof,count do not in law constitute
of action these defendants,a cause against or either of them.

the reason that the2. For contract annexed to the plaintiff’s-
declaration, a breach of which is set forth in the first count

the cause of action therein,thereof as relied on and which con-
to intract is referred the second count of said declaration, for a

which the sumsbreach of claimed in said second count purport
due, is an unlawfulto be contract and a contract in restraint of

trade, void,is and and cannot-against public policy be enforced
3. That both counts tolaw. be forat the sameappear cause of

action, the cause of action forth inand set each count arises un-
contract for a breach thereofder said the defendants in fail-by

the the amount claimed in counts;to saidplaintiffing pay but
said contract that one of theit considerations forappears by

the covenantswas andsaid of thepayments agreements plaintiff
not to manufacture or be interested intherein the manufacture

comfortables,and as forth,or sale of therein setbedquilts any-
whatever, and without limitation towhere asany place, during

named,five thereinof and alsothe the covenantsyearsperiod
inof the said to theand contract effect thatplaintiffagreements

into with thehe will not enter Massasoitcompetition Company,
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River, of cottondefendants,of the for theone at Fall purchase
inor com-or bid orwaste, therefor indirectly againstdirectly

waste; of whichwith said for all agree-saidcompanypetition
void, incovenants, andments, areand considerations illegal

fraudulent, andandandrestraint of trade against public policy,
void, of trade and con-insaid and restraintcontract is illegal

thebe enforcedto and cannot plaintiff.bytrary public policy,
ofcontract that the considerations4. That it appears by.said

of the defendantsand all andthe undertakingsany agreements
sues,therein, andfor the area breach of which illegalplaintiff

void,void, and in restraintand is andthat said contract illegal
of void.”trade and to andcontrary public policy,

demurrer, and orderedThe theCourt sustained judg-Superior
defendants, to this court.ment for the and the plaintiff appealed

B. for theGaston & C.L.W. Whitney, plaintiff.
Bolles,D. Smith H. E. for the defendants.It.

Allen,C. which isJ. The defendants’ declared onpromise
was made in consideration of the sale and of the busi-delivery
ness, and contracts of the and of hisplant, property, plaintiff,
faithful of the covenants and containedperformance agreements
in the instrumentwritten the Thesigned parties.by parties
made no or valuation of the differentapportionment separate

business,of the consideration. Theelements plant, property,
contracts, and covenants were all combined as one entireforming

There is no of what valuationconsideration. way ascertaining
the either of it. There is nowas put by parties upon portion

valuation,that there was such andsuggestion anyany separate
estimate which item would not benow bemight put upon any

estimate of thethe parties.
It is contended one of the threethe defendants that eachby

covenants into which the en-andparticular agreements plaintiff
void,tered is in restraint of trade. It is suf-and asillegal being

;ficient for us first of them is so itto that the beingsay clearly
limitation of that for anda withoutgeneral space,agreement, any
will not either or indi-the of five he directlyduring period years

in, on, in of man-continue or the businessengagerectly carry
comfortables,or or ofor in anyufacturing dealing bedquilts

business of much is virtu-which that form Thusmay any part.
conceded the the authorities.and so are Taylorally by plaintiff,
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Allen,Blanchard, 13 Emerson,v.v. 370. Dean 102 Mass. 480.
Morse,Twist Brill v. 103 Mass. Thacher,Morse 73. v.AlgerCo.

or,v.19 Pick. 51. Steam Co.Oregon Wins­Navigation 20 Wall.
Davies, 2Davies 36 359.64. v. Ch. Kent Com. 466,D. note e.

232.Met. Con.
which suchonTwo contracts toprincipal grounds are held be

are, tend to thevoid that of thethey deprive public services of
men in the and in whichemployments capacities bethey may

useful,most thatand the to thethey expose evils ofpublic
Thacher,v. ubiAlgermonopoly. supra.
arises,then anThe whether action becanquestion supported

defendants,the of the founded such a con­upon promise upon
as that whichsideration has been rule,described. As a general

consideration,where a is made for one entire apromise ofpart
immoral,fraudulent,is or unlawful,which and there has been no

ofmade or means furnished theapportionmentapportionment by
isthemselves, it well settled that no action will lieparties upon

If bad of considerationthe the the is not severa­partpromise.
the fails. Green,ble from the whole Robinson v.promisegood,

Mather,159, 113 Met. 161. Rand v. Cush. 1. v.Woodruff
Wentworth, 309, 46,Mass. 314. Bliss v. Negus,133 8 Mass. 51.

Ricker, Hinman,v. 14 N. H. 44. v.Clark 11 Vt. 592.Woodruff
235,L. R. 3 P.v. C.Pickering Railway, 250. Har­Ilfracombe

Q.3 B.v. Dock D.Victoria Co. 549. 2Graving Chit.rington
779,LeakeAm. 972. Con. 780.Con. Pollock Con.ed.)(11th

321. Con.Met. 247.
It that this arule does not to ofurged thisapply stipulation.is

character, statute,which violates no which contains noth-penal
se, isand whichmalum in a not enforceableing simply promise

But a contract in ofat law. restraint trade is held to be void
it tends to the of the isbecause It thereforeprejudice public.

to bedeemed the law not an orinsufficientby merely invalid
consideration, but vicious so,a one. it onrests the sameBeing

wereas if such contracts forbidden statute.ground by positive
law,are forbidden the common and are held to be ille-byThey

2 Kent 466. Met. Con. 221. 2gal. Com. Chit. Con. 974. White
Buss, 448, v.3 450. 81,Cush. 25 Ind.Hyndsv. 36.Hays,

defendants,It is contended that the unable toby being enforce
the in lose whatstipulation only knew orquestion, werethey
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null;was that have all thatto know legallybound they they
were a which benamely,they getting, promise mightsupposed

enforcement;of and that ifthough incapable legalkept, they
and ifto such there is anotherwere content accept promise, good

consideration, be heldsufficient theirand they may upon prom­
cannot extend to a caseise. But this whereproperlyargument

an entire and consideration isa of inseparable positivelypart
;where it wasvicious, however it be invalid as insimplymight

Stone, 14 Pick. The law visits a contract foundedParish v. 198.
condemnation,with a which iton such a consideration positive
it, orto in whole inmakes effectual by refusing support part,

severed.cannot bewhere the consideration
had not failed to hisThe fact that the plaintiff perform part

him to maintain his action.the contract does not enableof .An
and substantial and valuable;consideration be actualmayillegal

but it is not in law sufficient.
that,further ifThe the defendants toweresuggestsplaintiff

contract, couldhim on this so far as thesue clearly,they question
concerned,is maintain an action all itsof uponlegality parts,

covenant inthe v.single question. Malianexcept possibly May,
Price, 695;653. 13 M. &M. & W. Green v. W. C. 1611 M.S.

be so. IfThis to the& W. 346. themay they pay plaintiff
contract,offor the terms the itwhole sum called wellby may

call on him to allthat can of hisbe performthey agreements
Insuch as are unlawful. such case, wouldexcept they merely

receive,a of what were toor andtheywaive recoverforego part
not, however,the rest. It doesor enforce follow from this that

to the sum them,can be pay whencompelled promisedthey by
ofconsideration suchof the wasa promisepart illegal. They
the contractto on this and,are at repudiateliberty ground;

so, the action foundeddone on thepresent contract can­having
maintained; and it is not tonow benot be determined what

the defendants be under theother tomayliability plaintiff, by
receivedhave under theof what contract.reason maythey

Judgment affirmed.


