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M. Sears vs. Charles F. Choate &Joshua others.

March 9,9, 1888.JanuarySuffolk. 1888.

Field,Morton, J., Devens, Allen, Allen, Holmes,Present: C. W. C.
Knowlton,& JJ.

— —TerminationTrust— Alienation Equitable Attachment.

will,testator, giving trustees,byA bis after the residue of his estate to in trust
invest, same,hold, manage moneyand and onlyto the a sum of to his son and

“paid age twenty-one years, providedhim at the partsheir to be of that all such
my estate, may necessary supportof the income of which be for the and educa-

son,my purpose,Ition of order to be for that and twenty-used when he shall be
84,000years paidI direct annually,one old that shall be to him when he shall

§5,000 810,000twenty-six years year, per yearbe old a and when he shall be
Held,thirty years equity brought byold.” on a bill in reachingthe son after

age thirty years,the of that the trustees held muchso of the ofresidue the
produce §10,000needed uponestate as was to the net of simpleincome a trust

pay annuity;to the son the equitablethat he was the absolute owner of the
income,fund and the mighttrust both of which he alienate and his creditors

reach;might and that he was entitled to have the trust terminated.

equity,in 19,Bill filed 1887,September the trus-against
Sears,under the will oftees Joshua to terminate a trust created

for the benefit of the in the residue ofplaintiff his estate. The
bill the facts.alleged following

1857,Sears died onJoshua 7, theFebruary leaving plain-
heir,tiff his child and sole minor,then aonly will,and a

which named Harris,HoratioAlpheus andHardy, Mont-Hugh
trustees,as executors and and containedgomery the following

clauses:
“ rest,All the residue and remainder of estate Imy togive

said Harris,Horatio andAlpheus Hardy, Hugh Montgomery
their heirs and as in hold,tenants trustassigns tojoint invest,

and take care of the samemanage to their bestaccording
discretion;and and I wish them toknowledge invest one half

of estate in favorable of realpart my purchases es-productive
tate, stores to be well to thepreferred, valuelooking and titles
thereof. And I wish them to invest one half of saidpart estate

bottomin on estates which shall bemortgages considered of
the of thetwice value loaned thereon,money the titles of such

,to be well examined.estates
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son“I to Joshua M. sumSears the ofgive my thousandthirty
dollars to he to him at the ofpaid Allage twenty-one years.
such of the income of estate whichparts bemy may necessary
for the son,and education of I order to be used forsupport my
that and when he shall bepurpose, old I directyearstwenty-one
that four thousand dollars be to him hepaid whenannually;

beshall old sixtwenty-five thousand dollars andyears per year,
thousandten dollars when he shall be old.”per year thirty years

The will was admitted to and the trusteesduly probate,
therein werenamed andduly as such trus-appointed qualified

tees. the theUpon plaintiff’s ofreaching age twenty-one years,
1875,25,on December all the then in the ofhands theproperty

trustees, and the trust fundconstituting createdresiduary by
the and not towill to the the be-required pay plaintiff annuity

will,to him the was this courtqueathed by adjudged by (120
Mass. to be held a trust in of the524) upon resulting favo.r

and was ordered to be and wasplaintiff, thereupon paid, paid,
Harris,to him as his own absolute and Mont-property. Hardy,

will,trusteesthe named in theoriginal have sincegomery,
deceased, and the defendants have been andduly appointed

stead,as trustees in their and are now as such.qualified acting
will,the and ofUnder the theprovisions operation plaintiff

has the entire beneficial interest both in the income of the
held the trustees for his benefit and in theproperty by property

interest of the in bothThe the income and theitself. plaintiff
of the trust fund is alienable at his isandprincipal pleasure,

histo the claims of No reasons exist forcreditors.subject
trust, while thethe of the further continuanceperpetuation

theof the same causes inconvenience andplaintiff unnecessary
expense.

was,of the bill it beThe that that theprayer might adjudged
terminated, the betrust be and that trustees directed tomight

benefit,him, for his own absolute use and all theto trustconvey
them for hisheld benefit.now byproperty

the ofThe answer the bill asallegationsadmitted toexcept
will, that,to whichof the as it alsothe construction admitted

“ of said of Sears,and will Joshuaunder the operationprovisions
interestentire and beneficial in thethe has the incomeplaintiff

intrustees,them as such and also theof the held byproperty
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itself; but or not the interest of thewhether plaintiffproperty
said trust fund isthe income and of alienablein both principal

of the and to the claims of hissubjectat the plaintiffpleasure
admit norcreditors, these defendants can neither and mostdeny,

that the are ofsubmit same law to be con-questionsrespectfully
court,this as also the furthersidered and determined by question

exists fornot reason the of thewhether or any perpetuation
trust.”

Allen, J.,answer before C.the bill and who re-Hearing upon
for consideration of the fullserved the case the court.

for theR. Olney, plaintiff.
J. F. for the defendants.Colby,
Morton, In v. 524,C. J. Sears 120 Mass. two casesHardy,

bill inconsidered One was awere thetogether. byequity only
Sears,of thechild and heir Joshua that the trusteesprayer being

be to to theordered so much of inthe estateconvey plaintiff
hands, thereof,the incometheir and as was notsurplus required

for the of the annuities for the will. Theprovided bypayment
theother was a bill trustees for instructions toas theirby asking

duties under the will. The fourth was broad toprayer enough
bar,include the raised in the case at but thequestion question

raised,not inwas fact both that the trusteesparties conceding
were to retain in their hands to annuities,theenough support

theand discussed whether the of theonly question being surplus
estate should be over to the heir at lawpaid of thedischarged

nowThe was nottrust. raised orquestion presented decided in
those cases.

the inUnder decrees those cases the trustees retained in their
sufficient of thehands to a net income ofproduce tenproperty

dollars, thethousand amount of the nowbeing annuity payable
heir at law.to the

billThe that the haspresent alleges plaintiff the entire bene-
both in the income official- interest the held theproperty by

in itself,trustees for his benefit and the and thatproperty prays
and thethis trust be terminated tomay him.property conveyed

hold the trust trust,The trustees now estate theupon simple
will, to theas defined in the tenpay plaintiff thousand dollars
is in the will noThere limitation over of theper year. estate

toin other there is nocontingency any person; discretionany
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trustees,to the and there is no that the incomegiven provision
or the estate shall not be the oralienable attachableby plaintiff

his It becreditors. cannot doubted that under thisby will the
took an alienate,heestate whichplaintiff equitable andmight

which would to ofthe his debts.equity apply payment Spar­
Cloon,hawk v. 125 Mass. 263.

“isIt said in the case,,in the former that it isopinion con-
that,ceded all in order to out theby parties intentioncarry plain

of the testator to secure to his son an honorable support, during
life,his not to the risks of hisexposed or misfor-improvidence

tunes, the trustees should inretain their hands of theenough
toestate theproduce forbeyond question annuity provided in

It isthe will.” that the had thistestator ideaquite probable
mind;or intention in his if had,but he he tofailed frame his will

•asin such a to out his intention. This court heldhasway carry
the founder of a trustthat an life tenant amay give equitable

inestate income which he cannot alienatequalified and which
his Adams,creditors cannot reach. National v.BankBroadway

estate,133 Mass. But in to170. order such in-a qualifiedgive
one,stead of an absolute the of founder mustthe be clearlanguage

is,and to that effect. this will itas weunequivocal Taking
notshould be in that the tookjustified holding plaintiff anything

than an absoluteless estate both in incomethe and inequitable
the of the trust.corpus

There is no doubt of the and of court tothe decreepower duty
trust,the termination of a all its andwhere objects purposes

have been where the underinterests it have allaccomplished,
and where all desire itsvested, interestedparties beneficially

Wheretermination. is to certain forproperty given persons
benefit, in such atheir and manner that no hasother orperson

it,incan have interest are in effect the absolute ownerstheyany
it is reasonable and thatit,of and should have the con­just they

of it unless someand cause to thetrol disposal good appears
Allen,v. 4 v.Harrington,Smith 566. Bowditchcontrary.

Allen, Stone,Andrew, Hill,339. Inches v.8 106 Mass. 575.
v.138 Mass. 476. Underwood Five CentsBoston Sav­petitioner,

Bank, 141 Mass. 305.ings
before usIn the case the trustees hold the fund in question

trust;a the is ownerthe absolutesimple plaintiff equitableupon
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canincome; them andalienateof the fund and the he theymay
had the intentiontestatorbe reached his creditors. If theby

misfortune,or hehisof guarding against possible improvidence
effect, and thus the reason forto his intention intofailed carry

the existence of a trust fails.
to aare of that the is entitled decree ter-We opinion plaintiff

trust, to the of his bill.the according prayerminating
Decree the plaintiff.for

O. Mactier vs. HannahCatherine Osborn.

11, March 6,1888.JanuarySuffolk. 18­ 88.

Holmes,J., Field,Morton, Allen, Knowlton,Present: C. &C. JJ.

— — —Lease Covenant to Insure EquitableForfeiture Relief.

Equity against bywill arelieve forfeiture incurred the breach of a covenant in-to
estate, mistake,by damagesure in a reallease of caused accident or if no actual

byhas been sustained the lessor.
A lease of keepreal estate contained a covenant that the shouldlessee the build-

“ insured,ings properly term,fully duringand at all said intimes safe officesto
approved” lessor,by money payable,be the to whom the insurance was to be

re-entry anyand also contained the usual condition for on breach of of the cov-
woman,lessee,without expirationenants notice or demand. aThe at the of

policies lessor,satisfactory intendingwhich goodwere to inthe faith to have
form, throughthem renewed in andthe same amounts took out an insurance

which,policies, knowledge,new payablebroker without her were made ato
lessor,mortgagee. damage,The who had anysustained no actual without de-

lessee,upon anymand the or notice that unsatisfactory,the insurance was made
entry alleged covenant,an for an breach of and thereafter refused to consult

changing Held,policies.with the as to form equitylessee the of the that would
against bysuch a breachrelieve of the covenant as was made the lessee.

Morton, C. J. This is a writ of to recover an undi­entry
thirdvided of a inof real estatepart Boston.parcel

1873,November 7,On Edward J. Holmes and E.William
Perkins, trustees, the owners of the land, executed a leasebeing
thereof to Levi B. for the term of from theGay twenty years

of The estatefirst 1874. to the isleaseday January, subject
now from said others,held trustees and oneby conveyances

demandant, one third tenant,third the the and one sixthby by


