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that the to himThe circumstance was asgift one of a classonly
ofnot the thisdoes Mooreprevent operation Weaver,statute. v.

fact that16 305. The' David H. wasGray, aStockbridge
is found inof the testator the will. It does notnephew appear,

we have material,in the view which taken isnor it whether
of Chester testator;children survived theany Stockbridge that

existed,fact, cutif it would not off the of theright children of
itDavid wouldStockbridge;H. diminish the amount toonly

bewhich would entitled.they
the will ofThe executors of Elam theStockbridge deposited

thein Institution forSpringfield virtue of anmoney Savings, by
oftheorder of in ofjudge probate, passed the St. ofpursuance

376,1885, it recited that it to himbeing thate. the res-appeared
David H. was This,idence of however,Stockbridge unknown.

towas not intended have further effect than to forany provide
accumulations,of itsthe the with until itproper keeping money,

whoshould be ascertained and determined are entitledproperly
to thatreceive the It now the aresame. soappears petitioners

forentitled; be framed theand an order of twomay payment
the to the two who are sui juris,thirds of amount petitioners

to the of G.and of one third aguardian Mary Stockbridge,
when such shall beminor, duly appointed.guardian

Decree accordingly.

Brigham another, executors, vs.A. & J.Josiah Louis
Elwell.

Jan. 6,1888. Knowlton, JJ.,Oct. C. &Worcester. Allen
absent.

appointedIf a sole of a farm is one of the will his de-devisee the executors of of
devisee,visor, executors, may occupythe ofthe with the the farm forassent

estate, and, occupied, productsitof while is so the of the farmthe benefit the
property of thetaken on as thecannot be attachment devisee.

Tort, the ofthe executors of will Azubah forBrigham,by
of and ofthe conversion of a casksquantity hay thirty-three

defendant, sheriff,acider. The virtue of ajustifieddeputy by
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A. onin an action Josiah Brigham individually,writ against
attached, 1885,5, the and cider as theonwhich he hayJanuary
of said Brigham.property

Court, J.,the before itthe trial in Staples, ap-At Superior
of aA. was the sole devisee farmJosiahthat Brighampeared

time of her death. Thetestatrix at thethe plaintiffsowned by
farm,cider were the of thethat the and productscontended hay

on executors,them as and thatit carriedwhile was bybeing
theof estate.assetswerethey

called, testified,who was the witnessJosiah onlyBrigham,A.
mother,Azubahsubstance, as follows: diedBrigham,in my

theon farm with6, I lived her. Williamon December 1883.
15,onexecutors 1884.JanuaryCurtis and I were appointed

on the aswe carried farm it had beenAfter we were appointed,
stock, and did what wason, of thetook carecarried necessary

1884, stock;aof we sold of theto done. In the partbe spring
on, a of stock. cutwe lot We theyoungthen went having

stockstock. The and inand the grew,younghay kept young
1885, all the stock. After that we did notwe soldApril, carry

atook we had talk abouton the farm. weWhen possession
inon the farm. This was or 1884.January February,carrying

we would sell the stock off inauction theWe thought by
March,waited until when we bewinter. We it wouldthought

stock, cut the forbetter to the and the benefitkeep young hay,
executors,ofan account allof the estate. this as andkeptWe

in wasrendered an account. The onhave cut thehay question
and the from1884,farm in cider was made thatJuly, apples
the same thefrom the farm I made contracts forcame year.

and the Curtis lived twothe milespicking apples.cutting hay
the He the bill for thefrom farm. paid cutting hay.

of thethe evidence the defendant asked theAt close tojudge
“ 1. no evidence to thefollows: There is togorule as jury

thewarrant them in that inwhich will finding property ques-
to and the alltion the theplaintiffs; plaintiffs,belonged upon

evidence, 2. The arerecover. whopartiescannot toalleged
notwere tothe makearrangement competenthave made such

or as would makean the of theagreement productsarrangement
executors,ofthe the the saidfarm in 1884 Josiah A.property

ofon each side thea same.”necessary partybeing
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rule,The so to anddeclined submitted to the thejudge jury
“ 1884,1,On or about was itfollowing question: January

and and between the executorsarranged and Josiahagreed by
farm,A. as sole devisee of the that theBrigham, executors

use, farm,and onshould the andoccupy, carry that the execu-
usetors such and should takeduring occupation the entire pro-

farm, suit,of the theceeds and cider in andincluding thathay
same should to thethe estate and be accounted forbelong as

use,didthereof,assets and the executors and onoccupy, carry
”suchthe same under and ? Theagreement arrangement jury

affirmative,this inanswered the and alsoquestion answered
as to the value of the The werequestions property. there-jury

fordirected to return a verdict the for theupon plaintiffs amount
found, withso interest. The defendant alleged exceptions.

Kent,T. for the defendant.G.
P.F. for theGoulding, plaintiffs.
Allen, The foundW. J. that the and ciderjury werehay

the from the farm whileplaintiffs carriedproduced by itthey
underexecutors,on as an with thearrangement devisee that
itshould on and take the andcarry account forthey proceeds

as Income of the realthem assets. estate of a testator so re-
144,his is assets of hisceived executor estate. Pub. Sts.by a.

Stearns, 1 Pick. Palmer,5. Stearns v. Palmer v.157. 13§
v. 116Arrington,326. Choate Mass. 552. Choate v.Gray,

Jacobs, Allen,Edwards v. 5Ela,136 Mass. 297. 87. Brooks
Jackson, Palmer,Mass. Adams v.v. 125 307. 6 338.Gray,

Stebbins, 9 Met. 540. v.Newcomb v. 100Almy Mass.Crapo,
Mass. 100. The is,218. Towle v. 106 directSwasey, question

in and cider was in thewhether the the hayproperty plain-
executors,tiffs as and that -involves two whetherquestions:

the fact wasthat one of the executors also the sole devisee of
the land the executors from forit theprevented occupying

of withestate, devisee,benefit the the assent of the so as to be
whether,income; and if sowith the didchargeable they occupy

farm, executors,the on theit was carriedits while byproduce,
and not in theirto inthem their representative, per-belonged

sonal capacity.
enters it1. The that a devisee of land who uponpresumption

enters under his title as devisee be overthrown. He maymay
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thantitle, in another characterunder another andenter occupy
executor, it thatseemIf is also sole woulddevisee. hethat of

executor, for the benefitto aswould have the occupyhe power
or such occu-What would constitute anproveof the estate.

assets, isto rents and aso as make the profits verypancy,
so tothe Infrom that of occupy.different powerquestion

Stebbins, it held that noteswas takingv. ubiNewcomb supra,
executor did not of itself make themhimself asfor rent to

heassets, him to show in whatand occupied;capacityestop
with the rents andthat himselfit would seem prof-but charging

heldshow that he received and themhis wouldits in account
executor and 'deviseethe soleThe fact that occupiedassets.as

devisee, difficult of but itexecutor, be isnot as proof,and mayas
one of twodevisee is also execu-But when thenot impossible.

the two the realoccupiedWhetherthere is notors difficulty.
is a of factand took the rents and profits, questionestate easily

devisee to theirthe assentedof Whetherproof.susceptible
estate,executors, of isfor the benefit their also aasoccupancy

he is the devisee of thefact thatof fact. The landquestion
assent tohim his to thenot take fromdoes capacity occupancy

executors, his co-executor. There isthe or to withoccupyby
contract, or in the land.of of estate The rents andno question

executors,actual thecome from the andoccupancy byprofits
the devisee himthe assent to such fromby preventsoccupancy

of theleaves them assets estate. Thethem, andclaiming jury
on the farm for thehave found that the executors carried pur-

for themthe and as assets.of proceedstaking accountingpose
is not toof the devisee left be fromThe assent theimplied

one of the executorsthat he was who so but itfact isoccupied,
that it was thefound executors aregiven; thereforeexpressly

for the income asto account assets.bound
Curtis2. and carried on theAs farm theBrigham jointly,

—in and cider made them from thequestion hay byproducts
them,toof the farm both of notand to—belongedproduce

To maintain this actionone alone. must showeither thatthey
testator,of their is,to the estate that that itit be-belonged

notin their and in theirto themlonged representative, personal
“is, Ifstatute the real estate has been used orThecapacity.

administrator,oran executor he shall foraccountoccupied by
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Probateas ordered the Court.” Pub.the income thereof by Sts.
“1789, 11, 2,144, read :5. of c. as followsc. The St. When§§

use,the andshall arise occupation,a respectingdispute improve-
the of the orment real in hands executorof estate administra-

into credit his accounttor, therefor,”the heand oughtquantum
account for the incomeexecutor can of realAn estate&c.

he himselfwhich has with a sumoccupied by charging proper
and or himselfas rents with the netby chargingprofits, receipts

it, and theand from statute includes either mode ofproducts
An executor himself use the estate,real liv-accounting. may

use,in the house or on the forfarm his own as if aing carrying
tenant, in hewhich case would account for the income char-by

usehimself with the and or he itging occupation; may occupy
bailiff, tenants,a rents fromas or on thecollecting carrying

estate,farm for the in which case he would foraccount in-the
himself with the rentscome and received.charging productsby

case, ofthe former the the farmIn wouldproduce to himbelong
latter,in the it would to him asbelong executor.personally;

isa of the oneWhether character oroccupancy theparticular
fromis an the factsother inference Inparticular it.affecting

fact,it found as a that thethis case is farm was carried on for
testator, withand the intentestate of the andthe thatpurpose

the estate.the should to The evidencebelong showsproceeds
forreason this was tothat the benefit theparticular doing per-

estate,of the tosonal increase the value of the stockproperty
itfarm the of farm,the theupon produce for aby keepingupon

It is inconsistent with this tobetter market. theregard pro-
to thethe as executorsof farm belongingduce to bepersonally,

them or theirthe farmfrom creditorsremoved atby pleasure.
defendant was inthe the month ofThe conversion Janu-by

; was ofconverted the farmproductsthe property remainingary
and were heldit, had been thewhich produced byupon plain-

onIf that had vacated their office,tiffs as executors. day they
had in theirand an administrator been we can-appointed place,

farm,the suchdoubt that in ofnot the as wellproperty products
itin the stock held executors,as them asupon by would have

to the administrator. had thenThey renderedpassed no ac-
It notcount. does when or in what formappear their account

rendered; but itwas afterwards tois be presumed that their
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conform the facts,would torendered like thewhenaccount
Ela, andv. ubiin wouldEdwards themsupra, chargeaccounts

ofas assets the estate. Itthe doesspecific property notwith
not donehave so.alreadythat theyappear

the andfound assumed to true,the facts beby jury,Upon
is, theof law that convertedinference topropertythe belonged

as executors.the overruled.Exceptionsplaintiffs

Timothy vs. Inhabitants of MilfordShea & another.

6,1888.5,1887. Knowlton,Jan. & JJ.,Oct. C. AllenWorcester.
absent.

land,A., an ofwith owner to build a house A.a contract for on the land.B. made
finished, requested chattels,was A. B. to remove certainthe house thenBefore

land,house,buildingby partB. inused the to anotherland and ofon the the
so,neglectedunreasonably to do and partA. removed them toB. another of the

unnecessary damage Held,doingland, to them. B.no that even if had an un-
land,to the helicense have chattels on could not maintainrevoked the an action

against A. theirfor conversion.

for ofthe conversion certain TrialTort personal property.
J.,Court, Bacon,the before who allowed a ofin billSuperior

follows:in substance asexceptions,
introduced towas show that the ofEvidence towntending

defendants, Mead,Milford, the contractedof with firm ofone the
forMason, the construction of aand stoneCompany granite

Milford;Memorial Hall in that Mead, Mason,for abuilding
sublet the stone-work to the thethatplaintiff;and Company

town,the and architect forwas the andSwasey agentdefendant
of forhad the the said town undersuchas supervision building

Mead, Mason, and that the forwith timecontract Company;a
Mead, Mason,hall the contract withsaid and Com-building by

contract, March, 1884,the in untilfrom the ofwas makingpany
1885; the1, that the contract with untilwasplaintiffApril

1884;15, that the did not his ofplaintiff complete partAugust
15, wasbut thework contractorsrequestedby August bythe


