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seenthat he had theoffered to conductors onprove frequently
railroad without indefendant ofaccept, objection,the payment

had been detached fromfare, which similarsimilar mile-coupons,
conductors;others than suchor buthooksage by passengers

form,inevidence this and forthe excluded the the specificjudge
stated,offered,it but ifwhich was theforpurpose plaintiff pro-

a of the defendant toto custom soaccept couponsposed prove
tendered, would bethat the admissible.”.evidence

notthat the could haveIt would seem beenplaintiff injured
evidence For,of the as stated.the exclusion theby upon

whichcourt under this caseof the was tried withoutrulings
his belief or intent wasthe materialplaintiff,objection by only

for maliciousto the count and the forverdict theprosecution,
onthat count was based the itdefendant on that actedfinding

counsel. Butunder of the evidencethe advice was properly
wasthe actual beliefexcluded. If and wasplaintiff’s material,

not,controverted, as ofhe could hisright, di-really strengthen
rect as what his beliefto was totestimony by othertestifying

wouldfacts which make it hethat believedlikely as he said.
Charities,Delano 138v. Smith Mass. 63. This toseems have

been forthe which the wasevidence offered. If itpurpose had
to thebeen offered that defendantshow hadcompany justified

own,the conduct its the court was toplaintiff’s by admitready
it, to limitations.subject proper overruled.Exceptions

Henry GeorgeN. Tuttle vs. H. Gilbert Manu-
facturing Company.

4.—20,Worcester. 1887. C. Knowlton, JJ.,October &Allen absent.

building, personalA lessee who sustains injuriesof a byoccasioned the defective
building,condition the lessor,of cannot maintain an againstofaction tort the

upon byafounded breach agreementthe lessor repair buildingof an to the
within a reasonable time.

•“Tort. The declaration was as follows: And the plaintiff
thethat, insays of 1884,theearly part he withyear together
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farm,his hired of house,brother the defendant a with a barn,
thereon,and other the of defendant,thebuildings property situ-

Ware,ated in in the of for the term ofcounty Hampshire, one
1,from 1884. theAt time saidyear April werepremises hired

aforesaid,as the boards and the floor inplanks themaking barn
old, out, defective,were worn and inand need of As arepair.

of the contract of and in considerationpart hiring, of the prom-
brother,ise of the and his thatplaintiff would hire saidthey

term,and rent therefor for saidpremises thepay defendant
and that it wouldpromised agreed the saidimmediately repair

manner,floor in a and also furtherproper andpromised agreed
if, in floor,that the said itmaking repairs upon should be found

that the timbers or which the boardsupon andjoists mak-planks
laid,floorthe were and which said flooring wasby supported,

insufficient, unsuitable,were orpoor, itdecayed, defective, would
all such timbers and withreplace new andjoists suitable ones.

The entered into andplaintiff possession of saidoccupancy
contract,under said and sopremises continued until and after

the hereinafter of.injuries complained The defendant, though
often notified and to make saidproperly requested andrepairs,

so,after that it would do failed andpromising toneglected make
said or untilthereof, after therepairs, part date ofany the injury

26,1884,hereinafter of. On whilecomplained theMay plaintiff
barn,in care,was at said in the exercise ofwork due the timbers

insufficient,saidand floorjoists supporting being de-unsuitable,
defective, fell,andand with thegave way, floor andcayed, the

thereon, distance,a to thegreat orplaintiff standing ground floor
below, the in hisinjuring plaintiff caus-thereby greatly person,

andhim and muchsuffering, care,foring great pain expense
medical andattendance,andmedicine, himnursing, rendering

manualunfit and of labor the re-incapable performing during
were in nohis life. Saidmainder of causedinjuries way by any

the butoffault or on the fromplaintiff, thepart whollyneglect
to make saidand of the defendant asfailure itneglect repairs,

the to Answer,to do.”plaintiffits andwas aobligationduty
denial.general

J.,Aldrich,beforeCourt,Trial in the who allowedSuperior
which, after thata bill of the werestatingexceptions, pleadings

in asthereof,made a was substance follows:part
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1883, onwasthat the inevidence showed livingThe plaintiff,
Ware,in purchasedto the defendant recentlya farm belonging

tenantdefendant, first andthe onlythe being(the plaintiffby
underthere before,)the and not livedsince purchase having

1884; in1, the month ofand thata lease onexpiring April
March, 1884, Herbertit that his brother shouldwas decided

theit with himto the farm followingcome and year,occupy
with thebe defendant.if could madesatisfactory arrangements

Dexter,was themade to one ofagentAccordingly, application
admitted,defendant, who saidthe whose full was heauthority

thesee andwould report.company
Tuttle, brother,a hisThe called as witness Herbert N.plaintiff

“ abouttestified as follows: I first saw March 1,who Dexter
barn,he Iwhen drove the and askedup right opposite stopped.

ifhim the was to rented ? Heanother saidplace going yearbe
know,nothe did but us in a fewwould let know I tolddays.

him I wanted to lease the farm with brother. brothermy My
ten, after,at that time.was or or twelvepresent Eight, days

he drove down to housethe and came into the sitting-room,
were,where brother and I and sat down. He said he hadmy

farm,to the about andthe hadspoken company renting they
made their mind to let us men have it. Iup askedyoung

be,the rent would $400.what and he said I turnedThen to my
brother and asked him he hewhat and said we wouldthought,

‘ Dexter,said, Now,it. Itake Mr. I will tell want,what weyou
B400,if take thewe farm and we want togive you theyou put

‘in he said,and said he would. Hebuildings What re­repair,’
’do ? we told himwant and we wanted somepairs you inrepairs
further,and, still that thehouse,the barn wanted the doors fixed

the inside andand battened the stable floorup, fixed. He saidup,
moments,he make the He sat said,would a few andrepairs.

‘Let us walk out to the barn and issee what wanted.’ So we
out, doors,and I to himwalked the barnpointed and the side of

barn, inside,the all for him to batten andopen, up the stable
floor; there were fourthree or where the floor wasplaces broken

and or boards nailed over them. Ithrough, asked ifplanks he
there,in would,would new and he said heput planks said,and

1 inWhen we take these old and ones,newplanks up, ifput any
are in the timbers underneath,other needed werepairs will fix
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them, Ibut consider it safe.’ I told him I wanted it fixed up
because I had some cows itthat were and I wantedvery large,
fixed said he fix it. onsafe. He would I moved over 1stApril

2d,or and cows into another barn on for a fewtheput my place
to feed out some and the in barn forcattle thatkeptdays hay,

weeks,about two weeks. these two Dexter drove aroundDuring
and said theone he he would call and see howmorning, thought

looked, and I him I shouldstock to Dexter and toldspoke
to aswant to the cattle the barn as Imove otherup quick got

out, if and hethe fed he would have the floors he saidfixed,hay
itwould do off.right

“ 21 and 26 the sent down some menBetween April company
house,the andand boards and for thewith sheathing shingles

house,to the and Ifor the barn. were about shinglerest They
then,house fixedthat we could not have thetold the carpenter

wife, confined,who had been was sick downjustbecause my
stairs, off.wentand they

“ 26, fiveon 1884. Aboutbrother was injured MayMy
our the barn andwe drove cows intoo’clock that morning,

and milked one cow be-and he sat downthemstanchioned up,
itinto the barn floor to straindone, and thenI steppedfore got

cow,was the second and Iandout, and then sat down milking
milk, and as wasthe floor to strain Iout into justmystepped

noise,it, I and I turnedto strain heard abend overtogoing
all That was alllooked, he and the.cattle were gone.andand

ormore than two threeaboutwe had it. Nothingthe warning
of floor. This floor wasthe outside theremained onplanks

cows, fall was or nineand theto tie eightup eightenoughlarge
there, Ibrother down andbelow. I sawto thefeet ground my

I down and found ahim, wentbut he did not answer.tocalled
hishim, of under back.and a stick timberacross rightcow lying

himon the timber and out.and lifted gotholdI got
“ condition of the Iof the barn.did not know dangerousI

them were notcut up.and Theythe out afterwardjoistsdrew
sill,into the and werewentrotten wherewere theysound. They

broken off. Whenend; the weresome of endsat therottenall
the oldtook outtheafter theycame to injury,the men repair,

stained, andalltimbers wereone. Thein a newandsill put
in rotten condition.”aI found themI cut themwhen up
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behalf,testified, his as to the extent ofin ownThe plaintiff
received;and to manner in which werehis the theyinjuries,

“said: Dexterwith Dexter Iand as to the conversations asked
farm,the and if to rent the farmabout were goingrenting they

sawanother he said he not decide until he thecould fullyyear;
and would let us know in a He afterwardsfewcompany, days.

Dexter,He,came to house. brother was camepresent.my My
down hadand said the concluded to let the mencompany young
have he he itthe another said that would rent forplace year;

then$400 a brother said heand would takespokeyear; my up
$400the farm at and he wanted them to therepair buildings.

leaked, in inThe house and the floor the hall there were places
out,that were rotted and also a room used for a kitchen. He

said he them inwould and brother thenput repair, my spoke
‘barn, said,about andthe Dexter will out theWe to barngo

and issee hewhat wanted.’ brother said the stableMy wanted
fixed,floor the barn battened inand and also theup, planked

door,He showed him the the side,stable. then the ofbattening
then in new and saidthe he he would take outputting planks,

ones,there andwhat were in ifnew and therepoor planks put
were timbers needed underneath these that he wouldany replace
them, allbut to he itconsidered safe. saidappearances He he
would in new and if it neededput planks, new timbersany

—underneath these but to all he it safeappearances considered
— in,he them but couldwould not tellput until he took up

—floor;the he could floor,better aftertell. took thethey up
could tell thehow timbers were underneath. thenWe were in
the stable. There were in the stable floor one or two short

then oneand which was fromback theplanks, short plank;
then there was one broken;in front of the door thatright was

were and the broken,then where werethey decayed, places they
boards nailed door,were over theexcept andright by planks
were nailed over that. There were or threetwo of these.”

The defendant offered aas witness William tes-Dexter, who
“tified as follows: I did havenot ofany knowledge imper-any
floor;fection the winter,about I was there in the when Henry

himself,the and underlooked theoccupied place barn". Iby
could not under there on account of the manure. Iget stepped

corner,under the and looked to see if wasthrough everything
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be in condition. That wasit toandall goodright, pronounced
himself,the in thewinter, when occupied placein the byHenry

before thatwinter spring.”
evidence, ruled that thethe couldthis plaintiffjudgeUpon

and ahis ordered fornot recover for verdictinjuries;personal
the defendant. The alleged exceptions.plaintiff

Rice, for theC. M. plaintiff.H KingW. §•
the defendant.forS.W. B. Hopkins,

Morton, is the rule that there is no war­ItC. J. general
thatof are reason­in the premises theylettingimpliedranty

estate in theuse. The takes anfit for lessee premisesably
in thehired, he the risk of the of theand takes premises,quality

lessor,or the or ofabsence of an byimplied warrantyexpress
therefore,lessee, if he is reason of un­deceit. A theinjured by

hired, cannot maintain an actionsafe condition of the premises
orlessor, absence of ofin thethe warranty misrepresen­against

been heldhave liable for suchcases where lessorstation. In
inlessees, is foundedto thethe negligence.injuries liability

McLean, 33. Bowe v. 135 Mass.129 Mass.Looney Hunking,v.
380, and cases cited.

rule, butthe contends that thisThe admits generalplaintiff
because, at the time of the the de-is taken of itcase out letting,

in conditiona safe the stableto andfendant repair putagreed
caused the Thefloor, condition of which injury.the unsafe

one; it fixed no time within whichon is a loosecontract relied
and is doubtfulit whether themade,to bethe wererepairs

onof contract the of de-breach thepartevidence proved any
contract was to make thethat theBut if we assumefendant.

time, the wouldand that bejurya reasonablewithinrepairs
not ithaddefendant performedthat thein findingjustified

whether, for suchis atime, the questionwithin a reasonable
of tort to recover foran actionmaintainbreach, canthe plaintiff

of the defective conditionreasonsustained bypersonal injuries
of floor.the stable

theas to lineand confusing dividingnumerousThe cases are
tort,of and there areand manycontractofbetween actions

his election to either action.have bringa mancases where may
from a ofarises breachof action merelycauseWhere the

is in contract.the actionpromise,
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The action of tort has for its foundation the of thenegligence
defendant, and this means than a ofmore mere breach a promise.
Otherwise, note,the failure to ameet or other toany promise

would sustain an action in tort forpay money, negligence,
and thus the be made liable forpromisor all the consequential

from such failure.damages arising
a rule,As there must be some orgeneral active negligence

tomisfeasance tort. mustThere be some ofsupport breach duty
distinct from breach of contract. bar,In the case at the utmost
shown the isdefendant that there wasagainst unreasonable

on its in anpartdelay performing contract. As weexecutory
seen,have isit not liable reason of the relation of lessorby and

lessee, but its if must rest a ofliability, breachany, solely upon
this contract.

We do not see how the cases would differ in if anprinciple
action were a third who had contractedbrought against person
to the stable floor and had inrepair unreasonably delayed per­

his notcontract. We are aware offorming forany authority
such an action. If the defendant had themaintaining performed

work its contractcontemplated andby unskilfully negligently,
it would be to an tort,liable action of because in such case there

misfeasance,would be a iswhich a sufficient foundation for an
action of tort. Such was of Middleton,the case v.Gill 105
Mass. 477.

The case of Root, Allen, 504,v. 4Ashley does not conflict
view,with our but the rule tothat sustainrecognizes an action

of tort must bethere more than a mere breach of contract.
The now that he hadplaintiff the to toargues theright go

the of andupon questions deceit.jury It does notwarranty
that this claim was made in Court;theappear but itSuperior

is clear that there is no sufficient evidence of thatany warranty
safe,the stable was or of deceit or on theany misrepresentation

or Exceptionsof the defendant itspart agent. overruled.


