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Caffrey Drugan.vs. F.John William

— 23, Field, AlleW, Gardner, JJ.,Norfolk. March 3. C. &1887.
absent.

warrant,policeperson, by aIf a who has been arrested a officer without under the
25,207, being public place,Pub. c. for intoxicated in a toSts. consents his§

him,complaint being against intendingdischarge custody without a madefrom
any damages complaint,thereby ato on account of failure to make therelease

made,fairly intelligentlyagreement is and he cannot maintain anand such
against imprisonment.an andthe officer for assault falseaction

Tort, for an assault and false Trial in theimprisonment.
J.,Court, who allowed ofbefore a bill ex-Blodgett,Superior

in substance as follows:ceptions,
Dedham, andis chief of of admitted thatThe defendant police

warrant,without a betweenthe the hourshe arrested plaintiff
14, 1886,in the ofand two o’clockof one morning February

Dedham. The defendant offered evidencein a inpublic place
arrested, was in an in-that the whento show plaintiff,tending

to theHe committed of thecondition. was lock-uptoxicated
anduntil between seven o’clocktown, thereand detained eight

next which wasof the Therein the day, Monday.evening
in the town wasthat the trial justice residingwas evidence

freshet,unusualtown; of an thereasonthat,of publicout by
travel, and were tofor placedunsafe guards pre-roads were

local didthat the not returnOn justicetravel. findingvent
afternoon, the defendantontime soughtthe usual Mondayat

at Parkthewith justice Hyde by telephone,communicateto
succeed; the defendant testified thatand thisnotdidbut

who was informedto the thatplaintiff,communicatedwas
theandaccessible, plaintiff thereupon requestedcourt wasno

wasand no madecomplaintbe and was discharged, againstto
him.

as to thedefendantof the discharging plaintiffThe testimony
“ andBetween seven o’clockas follows:arrest was eightfrom

1me,said toto the HowI went lock-up. Caffreythat afternoon
said,me?’ I don’t knowto ‘Ikeepare butgoinglong you

1he,to don’thave forever.’I shall keep you Says Whywhat
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’ or two,a andit over momentme home ? Ilet go thoughtyou
himthe and letI unlocked door go.”then

Dedham andbetweenthere a railroadthat wasIt appeared
onusualPark, trains ran as Monday, Februaryand thatHyde

15, 1886.
to instructthethe defendant asked judgethis evidenceUpon

hisconsented tothat, if found that thethe plaintifftheyjury,
refused,instruction wasnot Thishe could recover.discharge,

themforthat theand the instructed the questiononlyjudge jury
to ofconsider was the damages.question

in the sum offor thea verdictThe returned plaintiffjury
$50; defendantand the alleged exceptions.

Wentivorth, for defendant.A. theB.
theT. P. for plaintiff.F. Grover Daly,<f-

the defend-arrestedevens, had beenD J. The byplaintiff
207,the Pub. Sts. c.ant, officer, ofwas a virtuewho police by

in certainan intoxicated personwhich the ofarrest25, permit§
suchwarrant, that personand furthercases without a require

“ he isuntil sosuitableshall in in somebe placekept custody
it tofar intoxication as to render properrecovered from his

officerThe thenhim court or trial maybefore a justice.carry
for the crime of drunkenness.”make- a himcomplaint against

”“42,1869, 415, uses the shall ar-While the St. of o. phrase§
”“rest, found in theand the isarrest correspondingphrase may

is toStatutes, no different besection of the Public signification
the of theIt is still officer-attributed to the two dutyphrases.

without a warrant.to arrestedmake aftercomplaint having
Fadden, Commonwealth v.v. 125 Mass. 198. Cheney,Phillips

141 Mass. 102.
arrest,that, the onwas on the after ac-There evidence Monday

count and the absence of the trial fromof a severe flood justice
Dedham, no the couldwas accessible to whichcourt complaint

made;be defend-that the informed of this thewasplaintiff by
;ant to be and wasand that the requestedthereupon plaintiff

him.and no was madedischarged, complaint against
The was tolearned who at the trial requestedpresidedjudge

that,instruct the if the consented to his dischargejury plaintiff
court, hewithout of before a in a case wherebeing complained

warrant, where,was a and but for sucharrested without request
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be theconsent, it would of theor officer to makeduty a com-
toit would release the officer fromoperateplaint, any liability

to do so.for a failure
instruction was thatThis thegivensubstantially by Superior

the Stimson,as in cases of v.Court Brockreported 108 Mass.
520, Fadden,and v. ubi In neither casePhillips wassupra. it

in this court to consider thenecessary carefully herepoint pre­
sented, as the was in casedefendant each the excepting party,

wasand the instruction favorable to him.'given sufficiently
that, in bar,the case atThe hisplaintiff argues consent or

was theobtained of therequest by procurement defendant and
arrest,when a is underUndoubtedly partyunfairly. any agree-

he.ment or that make to waivearrangement may furtherany
and to he to,release be entitledproceedings, any damages may if

taken,such are not is one to beproceedings carefully scrutinized.
be a for the to decide,It would whetherquestion itjury was

made, orand whether it wasfairly intelligently procured falseby
or coercion exercised means of theany factrepresentations, by by

it wasthat underthe then arrest. If soparty making procured,
it, and,would be bound ifthe not the case hadparty beenby

submitted,thus defendant would have hadthe no ofjust ground
But the which the defendant desired tocomplaint. inquiry pre-

considerations;of thesesent and thewas ofindependent ruling
as nocourt can be thatinterpretedthe only holding agreement

the and themade between officer whichcould be wouldplaintiff
latter fromto the to therelease if heliability plaintiffoperate

this moreto make theUponfailed complaint. general ground,
are threethat there to this transac-really partiesurgesplaintiff

defendant; that,and thetion, State, the thethe Stateplaintiff,
reasons, law,for thepublic by positive statutory requiredhaving

court,arrested before a tothetakeofficer to person discharge
offence;anwas to commit andso thathim without thedoing

offence,of such anconsent to the commission or to re-plaintiff’s
therefor, was void. It be to con-lease wholly may easydamages

where, if the arrestedeven consented that noa caseceive party
made, and to release onshould be accountany damagescomplaint

thereof, be the of ani-the officer just'might properly subject
to make it. But the of theif hemadversion failed great object

for thoseto arrested withoutstatute is safeguardsprovide proper
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shall bewarrant, thata they promptly broughtrequiringby
this madeIf a is to waivea court. provisionbefore party ready

to release to which heand mightfor his damagesprotection, any
is notof the officer in thisbe entitled if the per-respectduty

officer,theformed, no between himself andthere is asreason,
that,to do so. It is obvioushe should not be permittedwhy

instances, themselvesthus savein arrestedpersons mightmany
which,of acts even if dis-from a andpainful degrading exposure

of weakness andturbulent, were rather thoseand follyorderly
than of serious criminality.

that, ifof theWe are therefore opinion, plaintiff requested
toto his releaseor consented discharge, intending thereby any

a to make and suchaccount oí failureon complaint,damages
made,and he is not entitledwas intelligentlyfairlyagreement

failure; the shouldon account of such and thatto jurydamages
been thushave instructed. sustained.Exceptions

Hersey.vs.Commonwealth Alvorus

Field, Allen, Gardner,21.—23, JJ.,March 1887. C. &Middlesex.
absent.

101, 6, 7,complaint alleging kepte.A on the Pub. Sts. that the defendant and§§
”“nuisance, wit, N., illegalamaintained a common to tenement in used for the

illegal keeping intoxicating liquors, supported by proofsale and of is that he
room,consisting singlein partsuch a nuisance a house of a amaintained small

W., N.,adjoining N.,a remaining partof which in town andwas situated the in
kept.part the nuisance wasin which

Complaint 101, 6, 7,on the Pub. Sts. c. for andkeeping§§
wit,nuisance,commona certain to a tenement inmaintaining

Natick, used for the sale and ofillegal intoxicat-keepingillegal
1,1886,on and on divers other and timesing liquors, August days

16,andbetween that 1886. At the trial in theSeptemberday
J.,Court, before the returned a verdictSuperior Thompson, jury

and the defendantof whichallegedguilty; exceptions, appear
in the opinion.


