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of reduced,amount the fund Is to the ofextentgeneral payment,
ofand the amount the income is also diminished.

earnThe cannot interest which will enure to thelegacies
of the before the in will fortime thelegatees, specifiedbenefit

of the or ofthe their income. The testatorlegacies,payment
that, conditions,underhas certain the ofincome theprovided

of three thousand dollars to his Willisgrandsonslegacies Phelps
Jr.,and W. shall be to afterthemHenry Phelps, paid annually

“ shall be of He has alsothey twenty-two years age.” provided
histhat the to shall be to themlegacies granddaughters paid

“when at a certain ifarrive or ofthey them should beage, any
married before arrive at that are tothey receive theage they

when married.” Itsame was the ofintention theapparently
testator that income should not be added theto andlegacies

until were due and law,gifts The ofthey payable. rulegeneral
that at a certain time dolegacies not bear interestpayable until

arrives,that time in this Richardson,case. v.governs Merritt
Allen, Dunham,14 239. Kent v. 106 Mass. 686.

character,ofa bill this where the forUpon executors ask the
will,construction of the an creditor is not aattaching necessary

In suitthis in we cannot determine theparty. equity ofrights
of tocreditors John W. ofPhelps the incomeany part payable

to him terms of thethe will.by Decree accordingly.

Edwin A. Ford vs. Jennie A. Ford.

8,1886. Feb. 24,1887. Allen, JJ.,Oct.Worcester. &Devens W.
absent.

husband, expiration yearsaIf before the of three after has himhis wife deserted
cause, against adultery byfiles awithout libel for aher divorce for committed

leaving him, cannot, years,her after expirationhe after the the main-of three
against 146,a 1,tain libel underher the Pub. c. for a on theSts. divorce§

ground of desertion.

divorce,Libel for on the of desertion. beforeground Hearing
Devens, J., who dismissed; and,ordered the libel to be at the

yol. xxix. 37
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libellant’s ease for tbereserved tbe considerationrequest, of the
full court. The facts in theappear opinion.

S. B. for the libellant.W. Hopkins,
No counsel for the libellee.appeared
Holmes, J. The libellee deserted her husband without ex-

more than three before the libel,cuse of this andfilingyears
has been tonever to return him. Withinwilling three years

desertion,from hadthe the husband reason to believe her guilty
and forof filed a onlibel divorce that whichground,adultery,

contested, we thewas assume within three and which isyears,
in thestill court undecided. After three he filed theyears,

libel, on the of desertion. In to apresent ground reply ques-
court,the he hetion stated that had tobeen take hisby willing

“her,and toback live with until he heard ofwife her adultery,
true,himself wasand satisfied that it after hewhich was not

to live with her.”willing
1888, 1,126,of o.The that the desertionSt. shouldrequired§

“ deserted,” and,without the consent thebe of party although
statutes,words have been omitted from thethese later the re­

is in likecases the present,quirement unchanged being imported
“desertion,”the word without more. A desertion consentedby

1857, 228, 107,e.to is not a desertion. 2. Gen. Sts. o.St. 7.§ §
371,404, 2; 2,1870, 146,e. e. 3. Pub. Sts. e.1873,Sts. § §§

Lea, Allen,v. On like1. 8 418. theLea absenceprinciples,§
assault,theconsent is of definition of anof lawful and apart

law,atbe common but mustlicense cannot speciallypleaded
issue. Bare,under the sonbe v. 11proved general Christopher­

Q. B. 473.
that, the other,in one case as in theBut we “with-apprehend

consent,without the manifestedthe consent” meansout and
of the desertedemotions do notthe undisclosed affectpartythat

view isthink that this sustained theWehis by generalrights.
law, as considerationsof the as well by specially ap-analogies

If incase. a assaultthe andplaintiffto particularplicable
he that the assaultadmit that wouldhopedshould bebattery

was,committed, when it because of theand ofrejoiced prospect
recover, if, so far as hishe still demeanor to themightdamages,

concerned, stoodhe hiswas upon legal Therights.defendant
the assault is a So,to license. whenconsent required disprove
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her,to rid of buthusband, behe bemay gladhera leaveswife
shea home as asand her longhis givestand rightsmay upon

thecourse, he entertained feelingsthatOfwill it.accept proof
that he did not showtomake it hard believesupposed might

the con-forconsent to thethem, his separation,and thus express
But weasconduct as well words.cansent be byexpressed by

of as evidenceof statenot the effect a feelingare considering
overt act orfromacts, itsof overt anybut operation apartlegal

of it.conduct expressive
that,is, not afterin case merelyThe admission the present

the wasof wife’s libellant gladsatisfied hisbecoming adultery,
but, construed, it is that heabsent,shethat remained fairly

elementnot received her back. This further byhavewould
to our the case.is Whenuponitself not change opinionenough

desertion, the isotherthe cohabitationone terminates byparty
it. If silentto restore he remainsnot bound to take any steps

libel, his silence does not take hisuntil he files his away right
in is cannot be madea decree. itselfto Conduct which proper

anhe have done in eventwhat wouldimproper by inquiring
did The mode of that was for thenotwhich happen. testing

aunder would notwife to offer to A tender contractreturn.
hethe contractee’s admission thatbe excused subsequentby

made,not it if he had done nowould have accepted provided
does not loseovert act of In awaiver. general, person rights

renounce, until he themwhich he has renouncedmay lawfully
case,an act. With reference to the weovert present mayby

de-doctrine would make divorce forremark that a acontrary
For,unattainable without exceptsertion almost perjury.always
acircumstances, it is not to be that libellantin unusual supposed

back, if the latterhave been to receive the libelleewould willing
the was filed.offered to return on the before libelhad day

of thedoes not with the admission husbandBut this case stop
that, heard of the he was not to liveafter he willingadultery,

It he that unwill-his wife. further that expressedwith appears
divorce,forovert act of a libelthe filing setting upbyingness

and, assume,as ser-the weas causingadultery ground, may by
events, wasthe libellee. At all the libelto be made uponvice

contested, it Fil-the had notice ofso that libellee in some way.
wife, andan act directed thethat libel was expressly againsting
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think itwe to that the act didimpossible not on itssay import
face a wife,refusal to cohabit with the as itslonger only object
would have been atdefeated once cohabitation. Seeby Sullivan

Sullivan, 299,v. 2 302;Add. 545;Eccl. v. 26 Mo.Doyle Doyle,
v. Green,10 E. that,C. 394. It isChapman clear ifChapman,

one consents to a on theparty separation of the other’sground
then first him,made known to theadultery of thedeparture

other desertion,will not be a the consent isalthough justified.
Fera,v.Fera 98 Mass. 155. v. 3Pidge Pidge, 257. TheMet.

statute desertion to berequires the continued to the ofup filing
146,Pub.the libel. Sts. e. 1. It seems to follow from the§

act,of thewords with the to thecoupled wordmeaning given
”“ Lea, followed,desertion in Lea v. which we ashave well as

from that a consent which would takegeneral principles, away
of fromthe character desertion the will takeoriginal departure

absent,from theit ifsubsequent remainingaway equally given
time.at a later

true,is that there are cases which seem to estab­It English
circumstances,that, under alish some refusal ajustifiable by

her husband back after he haswife to deserted her willreceive
Graves,the of the time. v.not Gravesstatutoryrunningstop

Mallinson,v. L.L. 66. Mallinson 1 P.33 J. R. & D.(Mat.)
6 D.93, v. P. 10. But these cases94. aroseKnapp,Knapp

wife toa which a a obtain aunder statute divorcegives right
desertion,when with withoutfor rea­only coupledadultery,

excuse, for two decide thator asonable years upwards. They
husband unless heto receive her will aban­back,wife’s refusal
in which he is stillconnection willdon an adulterous persisting,

of the To hold otherwisethe twonot running years.prevent
cases,the statute in the most anduselesswould make aggravated

be decisions.can drawn from such Seeno conclusiongeneral
Mich. 420.Porritt, 18 Libel dismissed.Porritt v.


