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Company.vs.Isaac Krulevitz Eastern Railroad

4, 5,Nov. 1886. vests,Essex. Jan. 1887. Allen,De Gardner,W. &
JJ., absent.

against corporationanIn action a railroad prosecution,for plaintiff’smalicious the
evidence tended to show that he L.,entered the intendingdefendant’s train at

S.;go previouslyto that hadto he inridden the same train with the same
great that,year ;conductor a number of times within a occasion,or two on this

ticket,himwhen the conductor asked for his he offered a ticket of the defend-
“corporation, return,”which L.ant read to S. and on which alreadyhe had rid-

previous day;den from L. to S. on a that the conductor acceptrefused to the
ticket, plaintiff payment fare;and demanded of the of his plaintiffthat the
replied moneythat he had taken no with him thoughtbecause he the ticket was
good, why good,and asked the conductor it was not to which the conductor said

good passage direction,it was not for athat in that and plaintiffsaid the must
off;getpay plaintiffhis fare or that the said that he did not want to walk

S.,L. payto or and thateither he would night,the fare at to which the con-
said;retorted that that trampsductor was what all plaintiffthat the then

keepto allow the conductoroffered to the security;ticket as that the conductor
offer, plaintiffandrefused the told the that he theywould fix gothim when to

S.; conductor, officer,policethat the who was a railroad informingafter the
that, fare,payplaintiff if didhe not he should arrest him or have him arrested

S., plaintiffarrival at positionon allowed the to retain his in the train until he
S.; that, S.,at police officer,arrived when the train arrived at a who had been

and,conductor,previously by train,notified the entered the at the conductor’s
plaintiff,request, the attemptedarrested before he left or car;to leave the that

complaint againstthe conductor afterwards made a plaintiffthe for evad-
ing payment by leaving. paidthe of fare car having ;the without his fare and

plaintiff complaint,that the was tried this beingon witness,the conductor a
Held,acquitted.and was that there was complaintevidence that the was made

probablewithout cause.
passenger payon a railroad trainA refused to his fare. On the arrival of the

passengerplace train,thetrain at the where intended to leave the and before he
arrested,left, request conductor,atwas the of thehe who was a policerailroad

officer,officer,by police Held,a without a warrant.local that the arrest was
law,necessarily, byof an arrest theas matter policenot conductor as a railroad

Held, also, conductor, making requestthat if the in arrest,officer. the for the
conductor,merely scope employment,and within the of hisacted as the arrest

103, 18,by the Pub. Sts. c. andwas not authorized constituted an§ assault and
passengerimprisonment, which thefalse for could maintain an againstaction

corporation.the railroad

Tort, in two counts. The first count was for an assault and
and thefalse second count was forimprisonment, malicious

decision,the formerAfter 573,140 Mass.reportedprosecution.
Court,was tried in thethe case beforeSuperior Aldrich, J.,

bill inwho allowed a of substance asexceptions, follows:
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offered to theThe evidenceplaintiff tending prove following
7, 1884, the entered the defendant’sfacts: On July plaintiff

Lawrence, to to He hadtrain at Salem.intending go previ-
conductor,with same atrain,ridden in the same the greatously

occasion,times, or two. On this whennumber of within a year
ticket,his he ahim for offered ticket ofthe conductor asked

“read Lawrence to Salemwhich andthe defendant corporation,
return,” from Lawrencehe had ridden toon which already

the holes inon a as punchedSalem byprevious day, appeared
did not entitleticket; this ticketit was conceded thatthe and

Salem.time from Lawrence tohim to be carried a second The
ticket, and of theconductor refused to the demandedaccept

of his The that he hadfare. replied,plaintiff plaintiffpayment
him,withno because he the ticketthoughttaken wasmoney

itand asked the conductor was not to whichgood, why good,
said that it was not for athe conductor in thatgood passage

direction, said the must theand fare orplaintiff pay off.get
walk,that he did not want toThe said either to Law-plaintiff

Salem, and that he the farerence or would at topay night,
thatthe conductor retorted that was whatwhich all tramps

offeredthen to allow thesaid. The conductor toplaintiff
the-offer,the ticket as The conductor refusedsecurity.keep

that he would fix himand told the when toplaintiff they got
Salem.

denied the conductor that heIt was said to theby anything
about or that the offered to histramps, plaintiffplaintiff pay

time,or at other orfare at that he offered the conduc-night, any
tor ticket as or that told him thathe he hadsecurity, noany

but he testified that the refused toplaintiffmoney; absolutely
“named,him the ticket firstexcept Thatgive anything saying,

or andis all will take that refused toget, nothing,” alsoyou
leave the train.

The evidence also tended to facts: Theprove.the following
officer,conductor, afterwho was a railroad thepolice informing

fare,that, he shouldif he did not arrest him orplaintiff pay
Salem, allowed theon arrival at tohave him arrested plaintiff

he arrived atthe train until Salem.retain his in Onposition
station, of thethis certaintrain at localthe of the police,arrival

readiness, in aof notice fromwho in consequence previouswere
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conductor, train,the conductor,the entered and the outpointing
“them, man,”tothe said That is the and toldplaintiff, them to

tohim the intake lockup. of thisThereupon, consequence
direction, conductor,and ofin the officers,the saidpresence with-

warrant, thea took inout plaintiff before he left orcharge,
car,to the andleave took him to the stationattempted police

Salem,in he remained in untilwhere released oncustody bail.
conductorThe afterwards made a thecomplaint against plaintiff

occasion,for the fare on thisofevading thepayment by leaving
it;without thiscar and on thecomplainthaving paid plaintiff

tried, witness, andwas the a wasbeingconductor acquitted.
evidence, theAt the of the defendantconclusion therequested
that the action couldto instruct the not be main-jury,judge

tained; was no sufficient evidenceand there to warrant thethat
madesaid was withoutin thatfinding complaint probablejury

the But the declined so to rule.conductor. judgecause by
tothe instruct thealso asThe defendant requested judge jury

“ actionconductor took no after the1. If thefollows: plaintiff
fare, demand,or failed to itto his hadrefused pay uponhad pay

the train at to informSalem,of theexceptthe arrivaluntií
Salem, arrested,he wouldthat, at be andarrivaluponplaintiff

Salem, the conductor out the de-if, pointedatarrivingupon
had,who at the con-more officerspoliceto one orfendant

the car for the of thepurpose arrestingductor’s enteredrequest,
of such out and in theand, pointingin consequenceplaintiff,

conductor, officersthe said arrested the plain-of thepresence
intended to effecttiff, the conductor byresultsuch thebeing

would,such facts asto theout policemen,the plaintiffpointing
of the the con-arrestlaw, plaintiffan bymatter of constitute

197,the Pub. Sts. c. 112,of2. theUnder provisionsductor. §
authorized, in the cases named103, 18, isthe conductorand c. §

without a war-sections, the offenderto arrestof saidin either
or suitable car ofotherto ahim baggagerant and remove

atuntil his arrival asuch cartrain, him inand confinehis
officer;of an or to arrestinhimstation, chargeand then place

car,him such andto inhim or confiningwithouthim removing
officer;station, inhim of anchargeathen, placearrival atupon

him, to him inorhim removing placeor, without arresting
firstin the instance.”stationsuchofficer atof ancharge
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instructions, and instructedsaiddeclined to giveThe judge
substance, “No in couldas follows: officer Saleminthe jury,

warrant, ina as he did theirwithout nothingthearrest plaintiff
Salem, warz-ant,in without aofficerstheand policepresence,

beforewhich tookhim forto arrest placehad zzo anythingright
andauthorized to arrestconductor wasThehis arrival there.

it, take theis, Did do andheThethedetain questionplaintiff.
he? If didofficera railroadas policeinto his custodyplaintiff
arrestof his theendhim in at the journey,not so arrest Salem

him ondid not arrestIf the conductorin was unlawful.Salem
a afterhim warrantroad, not withoutthe the officer could arrest

also fullhis The gavehis at end of judgearrival journey.”the
arrest, to which zzoconstitute aninstructiozis as to what would

was taken.exception
to the the issue:submittedThe jury following specialjudge

”“ Nason, officer, the ?the railroad arrestDid police plaintiff
that, ifthe found the issueand instructed theyjury special

in the would be authorizedto them tosubmitted negative, they
in unlawful,find the arrest Salem was and thethat plaintiff

would, be entitled tosuch recover the firstfinding,upon upon
hiscount of declaration.

found the issue inThe the and returnedspecialjury negative,
$450;for the ina verdict the of and thesumgeneral plaintiff

defendant exceptions.alleged
Evans, for theJ?. L. defendant.
Bell, theO. U. for plaintiff.

1,Holmes, The inJ. malicious theprosecution alleged
for ofsecond count was the fareevadingfraudulezztly payment

a incar without it. evidence theTheby leaving having paid
bar that he at-case at was the was arrested beforeplaintiff

the car,to would have warranted aleave and it alsotempted
that the the believed theconductor who madefinding complaint

was at-azzd not that thedid believe plaintiffplaintiff’s story,
evidence,a of sort. There wasfraudulent evasiontempting any

therefore, that made without cause.the was probablecomplaint
Railroad,v. 140 Mass.Krulevitz Eastern 573.

once, norat diddid not arrest the2. The conductor plaintiff
but,in the tz-ain reachedhe him at all whenperson,arrest.

officers,him out to other made the arrest atwhoSalem, pointed
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the was not and asconductor’s This matterrequest. necessarily,
law,of in hisan arrest the conductor ofby railroadcapacity

officer. The towere understand thatpolice jury given they
facts,this view of whichtake the would themight con-regard

officer,asductor’s made in his of and therequest othercapacity
officers as his servants. But it was also to find thatpossible

■the to the officers was maderequest the conductor inby only
conductor;the of in other that hecapacity words, madesimply
them,a to ifas he have done he hadcomplaint notjust might
himself,been an officer in which case the arrest was not made

him as railroad officer. This was the view takenby police by
the itand follows that the arrest was not thejustifiedjury, by
statute. The statute does' not authorize an arrest officersby

committed,not when the isoffence apresent upon complaint by
ItPub. Sts. 18. was not denied the103,conductor. c. that§

made,be or heconductor the arrest to that wascaused acting
of towithin his so far as makethe the de-scope employment,

for his The wasfendant liable in whatonly questiontort.
unlawful,If was ithe acted. the arrest was ancapacity

assault and false the defendant.a v.byimprisonment Cody
Adams, Bouchier, 2 993.59. Stra.Smith v.7 Gray,

overruled.¡Exceptions

HuzzeyB. vs. Edward Heffernan.Samuel

4, Jan. 6, Devens, Allen, Gardner,Essex. &1886. W.Nov. 1887.
JJ., absent.

bank,B.,mortgaged subject prior mortgage exceptedandA. to to a to aland from
anywarranty mortgage priorin claims under thethe covenant of the second

and, powermortgage, amortgage. bank first under ofThe foreclosed the sale
therein, C., conveyedsubsequentlythe land who the landsold to tocontained

A.,conveyed afterwards,bank, again byby itthe which was to and it mesne
Held,conveyances, byacquired that maintainD. B. could a writ ofwas not

entry against to land.D. recover the

Plea,toWrit oe ENTRY a of land inrecover parcel Lynn.
Court,nul The case todisseisin. was submitted the Superior


