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land onnot own thedidthethat plaintiffIt thus appearing
6,54,e.Pub. Sts.of thestood, thatthe trees portion §which

“to shade trees46, 6,Sts. c. applicablethe Gen.reenacting §
is,and thenot remaining questiondoes apply; onlystanding,”

been shade treestrees are shown to have plantedwhether these
selectmen, or otheror of theto a license authoritypursuant

athere isofficer. The contends thatmunicipal plaintiffproper
fromsuch or theof license authority, arisinglegal presumption
or seven-and have remained sixteenthat werefacts plantedthey
thethat she had mowedandteen without objection, grassyears

in betoSuch orderthere for nearly thirty years. presumption,
befor the must a conclusive pre-effectual plaintiff’s purposes,

; which there were no factsthe auditor’ssince report,sumption
control, that the had no such author-statesto plaintiffexplicitly

is such conclusiveor written. But there noverbaleitherity,
ofThe mere absence objectionexpressedpresumption.legal

to meet the of the statute. Theresufficient requirementis not
show, otherwise,to inference or an actualmust be enough" by

-is here.or whichlicense authority, negatived
overruled.Exceptions

O’Donnell, executor,B. vs. Charles SmithJohn

& another.

22, 1886. JJ.,Allen,22.Sept. Oct. & W.Hampshire. Devens
absent.

“ life,conveyanceA land in trust the aof for benefit of A. for homestead for his
decease, givesB. assigns,”and the A.’s B. afor after said his heirs and vested

, fee, heremainder in which can alienate in A.’s lifetime.
seal, town,assignment, moneyAn tounder a a held in trust for theof sum of

“assignor, purporting to be in valuableconsideration of one dollar and other
consideration,” object expressed repay expensesand in-the of which tois be to

and, anythingby support assignor pauper,curred the town for the of a ifthe as
future,past charges,paying pay supportis isleft after for to for his in the

valid.
assignment money not, assignor,An a sum of be heldof will after death of thethe

invalid, because, years assignment,to thebe nine the thebefore execution of
assignor spendthrift, person appointedplaced guardianshipunder awas as if the

office,guardian accept althoughthedid not the Courtthe decree of Probate
appointing has not been revoked.him
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equity, 29, 1886,Bill filed thein ofexecutorApril by the
O’Keefe,will of Thomas Charles Smith and theagainst ofcity

the facts:Northampton, alleging following
O’Keefe, of 10, 1884,Thomas died on JuneNorthampton,

9, 1881,a will dated June and said will ofleaving by disposed
his asreal and estate follows: After the ofpersonal payment

hehis debts and to Edmund O’Keefe thejust expenses, gave
$100, estate,sum of and the rest and of his andresidue real per-

sonal, father,he to his Michael O’Keefe. Ongave September
30, 1885, the will was admitted to and theduly probate, plain-
tiff, executor,in said will asnamed took the duehimselfupon

will,execution thereof. At the date of forsaid and some years
thereto, time,and until the the estatepresent toprior only

which the will could consisted of an reversionapply equitable
$350,in and to fund of helda certain about in trust the de-by

O’Keefe,fendant for Thomas his heirs andSmith theassigns,
fund the of the sale of a certain homestead con-being proceeds

deed one Ansel and another to one Patrickveyed Wrightby by
and“in trust for the benefit of the said MichaelMaloney,

life,for a his and for theO’Keefe homestead for said Thomas
decease,O’Keefe, after the said Michael’s his heirs and assigns.”

deceased, the SmithSaid defendant washavingMaloney duly
stead,Probate inthe Court his and has ever sinceappointed by

trust,held and invested the fund said and the incomeupon paid
death,thereof to Michael O’Keefe until his in 1885.July,

The defendant Smith has been the torequested by plaintiff
executor,fund to him as asover the well "for the benefit ofpay

estate of Thomas as thethe O’Keefe for ofbenefit Edmund
O’Keefe, Thomas,under theas will of said and for hislegatee

as O’Keefe,and interest afurther benefit creditor of Michael
of said estate. The fund isthe sufficient forresiduary legatee

of the under the will.the legaciespayment
refused,has unlessThe defendant Smith direction of thisby

fund,court, thereof,the as orto requested, any partpay alleging
that a liketherefor demand has been madea reason himas upon

toof fundthe over the to saidNorthampton payby city city,
title andthe claimed thereto underthat virtue ofand city by

11,1882,dated made toa thepretended assignment, January
thebeforeof thereof as atown Northampton, incorporation city,
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trans-andsaid Michael and Thomas O’Keefe assignedwhereby
title, fund,in and to saidtheir and interestferred all right,

the town inbe the overseers of pay-the same to byapplied
there-incurred, and betoof and chargesment alreadyexpenses

thatincurred, for their care and andasafter support paupers;
ofis to with the demandSmiththe defendant unwilling comply

the of this court.unless he has directionthe city
the was of no forcethatThe bill further assignmentalleged

infor of thein wantfirst,or at law or equity; capacityvalidity
them, the ofor defeat terms saideither of toor varyassignors,

town,intrust; of or the asfor authoritywantsecondly, capacity
take, theor hold fund forto any assigned spe-accept,assignee,

for want ofinmentioned the thirdly,cific assignment;purpose
same; the wasfor becausethe assignmentconsideration fourthly,
the of the conferred thea within bynot contract scope powers

for exer-towns, or the duestatute or convenientupon necessary
cise thereof.

that the fundwas,The of bill it be decreedthe thatprayer
him saidin the defendant is heldhands of the Smith uponby

thereof;trusts, amountand that an account be taken of the
void;heldthat the be to be of no effect and that theassignment

and to the for theSmith transfer benefitdefendant pay plaintiff,
O’Keefe,of the estate of Thomas and of Edmund Michaeland

thereof, fund;as all of said and andO’Keefe for otherlegatees
further relief.

Annexed to the answer of the wasof acity Northampton
bill,of the referred to in the underassignment which wascopy

seal, materialand the of which were as follows:parts
“ Whereas, 18th,deed,certain 1864,a dated D.A.by July

made Ansel and toothers a trustPatrickby Wright Maloney,
as therein setwas created forth for benefit ofthe Michael

O’Keefe,Thomas ofO’Keefe and both Northampton;
“ whereas, deceased,And said Patrick CharlesMaloney having

Smith of said thewas Probate CourtNorthampton appointed, by
for the of intrustee the of Patricksaidcounty Hampshire, place

deceased;Maloney,
“ whereas, Smith, trustee,And said Charles has in accordance

with a of court sold said inlicense said described saidproperty
trust,deed and has proceedsof invested and the ofdeposited
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said sale in the Institution forNorthampton Savings, and the
amount of insaid said bank is theremaining sumdeposit of

dollars;three andhundred fifty-nine
“ whereas,And Michael O’Keefe andsaid Thomas O’Keefe,

trust,beneficiaries under said have become and are a charge'
andthe of aretown liable toupon Northampton, continue a

insaid of thetown :upon futurecharge Northampton
“ therefore,Now in consideration of one dollar and other valu-

us,able Michaelconsideration to O’Keefe and Thomas O’Keefe,
town ofsaid we doby transfer,Northampton, as-paid hereby

and set over to said town of oursign, allNorthampton right,
title, and andinterest in to said in said bank,deposit savings

Smith,and andauthorize said trustee,Charleshereby empower
transfer,to over,set to saidand town ofassign, pay Northamp-

ton said sum of three hundred and dollarsfifty-nine remaining
bank,in said to ofbe the overseers the of saidapplied, by poor

oftown ofin andNorthampton, payment expenses charges
incurred for our care andsaid town andalready tosupport,by

be ifso far as sum will remainssaid afterapplied go, any paying
for for our in theand future.”past expenses supportcharges,

Field, J.,The case and for thewas heard consid-reportedby
court, aseration of full in follows:the substance

Thomasdied in 1885.Michael O’Keefe O’Keefe diedJuly,
will, hasJune,in a which been admitted to1884, leaving pro-

isbate, executor.and of which the plaintiff
out inis set the bill.the willThe substance of Charles

Smith, defendants, $339.80,his which,holds in handsone of the
costs, to over to theis en-his he willing pay personsdeducting

of realto is the estatetitled it. The proceeds conveyedmoney
will, “intrust, in the trust and forasupon expressed namely,

forthe O’Keefe a homestead for hisbenefit of the said Michael
life, after the saidThomas O’Keefe Michael’sand for the said
decease, Both Thomas andheirshis and Michaelassigns.”

in and were thereO’Keefe had settlements Northampton,legal
sumsas and the expended by Northamptonsupported paupers,

$770.70Thomas,for for and for$357.30them are as follows:
Michael.

facts, that, 11, 1882,onfound,The bothas Januaryjudge
executed theThomas O’KeefeMichael O’Keefe and assignment
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itthat wasofof the Northampton;the answer citytoannexed
of North-selectmenof thechairmanLuketodelivered Lyman,

for theof thethat time overseers pooratwho wereampton,
atexecutedwasthat the assignmentof Northampton;town

it theto take byhe wasthat empoweredrequest;Lyman’s
whothe informallyofand overseers poor,of selectmenboard

butsuch anreceive assignment;to andhimauthorized procure
in referenceof the townthe inhabitantsno was takenaction by

nottaken, it didit, it and appearor after wasto either before
to the in-to or knowneverof it wasthat the reportedtaking

intown; foundthe wasand thatof the assignmenthabitants
meet-used for thewas theof which placethe probate,registry
time,thisof the atoverseersthe selectmen and poorofings

chairman, thenwho wasoffice the registerthe of Lyman,being
of probate.

the selectmen ofalso, 22,1873,onthatIt Januaryappeared
that athe ofof judge probatethe town Northampton petitioned

estate of Thomasthe andbe of personmight appointedguardian
that, he was wast-excessiveO’Keefe, on the drinking,ground by

of toestate, the townhis and Northampton chargeexposeding
issued andhis that a citation wasfor dulyand support;expense

had, onhim; a was andthat he andon hearingappeared,served
entered, such8,1873, a decree was appointing guardian;February

Edwards, neverthethat Lewis B. person appointed guardian,and
bond,or letters ofor receivedthe appointment, gaveaccepted

trust;the of his butenteredor performanceuponguardianship,
reversed.been revoked orhas neverdecreethe

facts, was reserved for the determinationthe casetheseUpon
orthe whether the whole aquestion partthe full court uponof

be to the ofshould Northamptonpaid city byof the money
should, in or in beSmith, it wholeor whether part, paidCharles
to be entered as law andsuch decree justicetheto plaintiff;

require.might
Delano, theforG. plaintiff.O.

for the ofT. city Northampton.G. Spaulding,
“Holmes, The trust for the benefit of the said MichaelJ.

life,for his and for the said Thomasfor a homesteadO’Keefe
decease, hissaid Michael’s heirs andthe assigns,”afterO’Keefe

fee,in and did nota vested remainderThomas O’Keefegave
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to his of alienation.attempt hamper He executedpower a
of to thedeed town ofassignment Northampton, purporting

to be “in consideration of one dollar and other valuable consid-
eration.” It does not that the consideration was notappear

stated,received as and it is thatpresumed consideration was
inreceived the absence of evidence to the v.contrary, Boynton

Rees, 829,8 Pick. if such evidence would be admissible in favor
of no better than thepersons having standing Blodgettgrantor.

Hildreth, 484,v. Corliss,103 Mass. Mather487. v. 103 Mass.
568. The deed further be ato ofpurported present conveyance
an interest which could be and which wasconveyed,presently

therefore, ifeven the deed was without consideration,conveyed
duress,there orbeen no fraud unless some ishaving illegality

disclosed the transaction.by
The deed shows that its towasobject incurredrepay expenses

and,ofthe town for the the as a ifby support grantor pauper,
was ‘left forafter to for hisanything paying past charges, pay

in the future. We assume that the was notsupport grantor
either,bound to for and that the selectmen could not bindpay

Still,him in thethe town to future. it was lawful forsupport
town,the ifhim to so and the deed was valid sodisposed,repay

Allen,it looked to end. Stow v. 3 515,as that 517.Sawyer,far
forIt lawful him to funds intowas the hands of theputequally

his futureselectmen for Sutton Parish 3Cole,v. Pick.support.
Allen, 23,232, Medford,v. Neal,1 24. v.Groveland Webb238.

Allen, if he5 And even could have avoided the575. convey­
extent,ance, the next stillto that when the funds or theirday,

it late,would have beenhad been tooapplied and inequivalent
to avoid it. Thefact he never selectmen and over­attempted

limited theirof the however toseers poor, authority impose
town, could a of funds foron the itsburdens benefit.accept gift

Eaton, 371,Mass.v. 13 379.Worcester
the wasthat from exe-.It is grantor incapacitatedsuggested

1873,1882, ina decreethis in ninepasseddeed byouting years
for him as abefore, a spendthrift,guardian althoughappointing

or entered hisnever duties.the qualified uponperson appointed
for thein the most favorable way plaintiff,the casePutting

hada beenis whether withinthe guardian appointed,question
139, 9,Pub. Sts. c. whichof the makes suchthe meaning §



511SMITH.V.O’DONNELL

of transfers madeto its avoidance bya conditionappointment
the spendthrift.

common law. Man-atno ofis spendthriftsThere incapacity
3 Pick. 229.206, v.Felton, 13 210. Smith Spooner,v.son Pick.

themso far liken to305, Nor the statute306. doesBl. Com.1
fromas create an apart guardian-to incapacity,insane persons

- benot affecteddebt or would anbyof aThe giftship. validity
of the one orthat, at timeof record theadmission contracting

other, or donor a andwas spendthrift,the the contractormaking
to been underhave guardianship.ought

so, to thatit to us aThis seems supposeextravagantbeing
that isdecree, can to declare the awhich partyoperateonly

should indefi-and to be under guardianship,oughtspendthrift
the of with his own whichproperty,power dealingnitely suspend

of lawthat sort hasa of theby apartgeneral ^principlesperson
thethe decree. The immediate on which isfrom powerground

condition, buthim not seem to his thatfrom would bewithdrawn
else,tothe is transferred somebodypower effectively although

isis the for the transfer made.condition reason whichhis
that, while it to the nominatedWe assume was asopen person

ifto the the had madeaccept spendthriftappointment,guardian
intransfer, its effect would have been and woulda havesuspense,

an of thebeen avoided But whenby acceptance guardianship.
itbecomes as has the death of theimpossible, byacceptance

thatit becomes the decree should everimpossiblespendthrift,
intent,to its andbe and we thinkaccording purportoperative

it not be allowed ofthat should a a kind neverpartial operation
the statute. When add towe thecontemplated by foregoing

the thatfact atconsiderations the date of the deed nine years
decree,since the we ofhad are that theelapsed opinion person

must be taken to have declined the be-appointmentappointed
made, thus, reason,wasfore the deed and for an additional that it

time,be said that a atcannot was that evenguardian appointed
ofit would have been in the the Probate toif Courtpower ap-

notice,a the old afternew under Allisproceedingspoint person
63, wouldMorton, and a new not have been4 petitionv. Gray,

clear,is not in; which view ofa entirelynecessary proposition
in the interval.of habitsthe changepossible

Decree the claimant.for


