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beenhave drawn from the factmight thatundisputed ofgoods
insolvent,the which to the defendantspassed theby assignment,

remained on the with thepremises, and' consent ofknowledge
both for about two months after theparties, of theappointment
defendants as alone,if it stood theassignees, circumstances tes-
tified to the witness for theby defendants would annegative
inference of an orexpress them to forimplied promise by pay
the use and of theoccupation Leonard v.premises. Kingman,
136 Mass. 123. overruled.Exceptions

McKimble, administratrix,Annie vs. Boston and Maine
Railroad.

June 24, Field, Devens, Colburn, JJ.,Suffolk. Jan. 20. — 1885. &
absent.

against corporation causingIn order to maintain an aaction railroad for the
intestate,plaintiff’s passenger, by negligencedeath of the while a its or the

negligencegross agents, necessary plaintiffof it is notits servants or for the
negligent.that histo show intestate was not

car, possessionpassenger goodon a inIf a railroad who has his a ticket from one
road, station,to another on that the car at anstation leaves intermediate not

fare,having opportunity payhad an to surrender his ticket or his it cannot be
law,assumed, against corporationin anmatter of action the railroadas for
death, riding uponcausingnegligently his that he was not the ticket which he

fare,held, paymentto evade the of his or leftor that he intended the car for
that'purpose.

rightfully leavingsuchpassengerA a railroad car continues to he whileon the
stopped.which itcar and the station at has

provision passengers tocorporation uponhas made for leave itsa railroad carsIf
station, dangerous upononly at a and it is toside of the track leaveone the

side, against corporation negligently causingforin an action the theother
side,upon wrongleaving questionpassenger, a car the it is aa whiledeath of

providednegligent corporation not to havein thejury whether it wasthefor
side,leaving notifyon that or toprevent passengers from themmeans tosome

do so.not to

estate of Jeremiah Mc-Tort, of thethe administratrixby
The declaration contained twoKimble, his death.for causing

athat the intestate wasfirst count passen-The allegedcounts.
killed while thetrain, and wasdefendant’s leavingon theger
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10, 1883, Charlestown,at when the trainon Januarysame
the defendant’s and thethrough negligence gross negli-stopped,

that,The theits servants. second count atof allegedgence
killed, he was not a nor in thethe intestate wastime passenger,

that he in of duewas the exercisedefendant’s employment;
thekilled ofcare, and the defendantwas through negligence

its Answer,ofthe servants. aand generalgross negligence
denial.

Gardner,Court, J.,theTrial in before whoSuperior reported
court,the infor determination of this substance asthe case

follows:
to theevidence show facts: TheThere was tending following

23,1883,on of thewas administratrixappointed, Januaryplaintiff
The intestate took a train fromJeremiah McKimble.ofestate

1883,10,railroad,the andon defendant’s on JanuaryBoston
Point,the train Prison sometimesafter atkilled leavingwas

side,left-hand and in theCharlestown, on the while actcalled
track tothe inward off the defendant’sof getcrossing premises,

Boston,cara which was towards amovingfreight pushed byby
theThe time of accident was betweenengine.shifting daylight

dark, dark for andand at the time it wasenough lamp-lighting;
hard.and blowingsnowing

direction,railroad, after Boston in aThe leaving northerly
River,Charles crosses Miller’s Riverand crossing obliquely by

Street,then Austin which leadsa from Charlestowndrawbridge,
this at andcrossingto Cambridge, nearly rightbeing angles

Boston,station atmile from the thenabout a and the Fitchburg
a The main line of the defendant’sby grade crossing.Railroad

tracks,of two whichconsists of trainsrailroad outwardparallel
and inward trains the thethe On west-use easterly westerly.

the athe main track of railroad liesside of triangular space,erly
River, Street, theMiller’s Austin and main tracksbounded by

flats,area, on the Miller’sThis' border ofthe road. formerlyof
a of the and isRiver, defendant,is as freight yardoccupied

run theThe main tracks which area restbyfilled land. partly
water,built on overstructure the andpilesa woodenupon

theThe under main track ex-filled land. fillinguponpartly
”“ isa where marked 500 feetfrom a signpointtends northerly,

and Thiserected, the Railroad crossingto Fitchburg beyond.
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area, defendant,a of the whichfreight yard thethrough freight
cars, run,and shifters isengines, coveredcontinually with side

tracks, aexcept triangular space, inlarge partly paved, front of
as a milka used and enteredfreight-house, yard, from Austin

This milk isStreet. from the mainseparated tracksyard of the
defendant a side track. A theby person outwardleaving and

line,track of the main theeasterly by crossing inward main
to,track and the side track referred couldjust reach a portion

to,of the last referred and from thattriangular space the milk
Street,and Austin without other track of theyard crossing any

defendant.
So much of mainthe tracks as extended over the water for

distance,of andthe at occurred,the where thepart place injury
were laid ten inches orordinary moreupon sleepers placed apart.
These of structure,rested the theuponsleepers stringers pile

between the there wereand sleepers open spaces, extending
water,down to the for small men to falllarge enough through.

notThe structure was close nor There was nocompact. plat-
southside of the railroad of theon theform westerly Fitchburg

no whatever forand onRailroad provision passengerscrossing,
indicatesthe suchside,that unless preceding description pro-

vision.
accident, beenroad-bed has thethethe changed bySince

andof timbers forsquared sleepers,substitution throughout
beenthe railsor between havewhatever boards planks lay

removed.
ex-track was aof thethe side easterly platformOn easterly

River, Street,Austindraw to ratherfrom the Miller’stending
than an train.ordinary passengerlonger

accident,ofabout the thethe placeOver oppositeplatform,
At thisin the a switchman.was place,a hung night bylight

“ feet,” dis-aa marked 500the is sign indicatingon platform,
feet from the Railroad crossing,of five hundred Fitchburgtance

reads,out the whichover platform,another extendingand sign,
“ sixis abouthere.” ThisBoston platformTrains from stop

from the Miller’s Riverand extendsand feet long,hundred sixty
onsomewhereThere was another signto Austin Street.draw

“read, from Boston theTake the downcarsthe whichpremises,
platform.”
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crossed the defendant’sRailroad railroad a fewThe Fitchburg
Street, wide;iswhich street about feetninetyAustinabovefeet

of the to thethe end middle offrom platformand the distance
is about hundred andof two railroads onethethe thirtycrossing

aaround which standshere extendsThe buildingfeet. platform
railroads,of the two and which contains twothe tracksbetween

side, used asrooms, Railroad aone on the Fitchburg waiting-
side,room, theone the defendant’s whichand on past platform

defendant, ofruns, and called some theused the witnessesbyby
anda two rooms are distinct. TheThe separatewaiting-room.

stove,the time a and a dozen ofroom contained atdefendant’s
thefloor room. Itchairs screwed to the around was hardly

hundred to stand in. In one afor a cornerpeoplelarge enough
cobbler, Parks, bench,his anamed had smallJames kept variety

medicines, &c. shov-sold Heand candy, blackings,shop, cigars,
snow, and around theelled atsprinkled buildingswept night,

bench; and,at if wanted knowand his toworked any passenger
train, him to take.a he told the train wit-about Oneproper

him,testified, had bundlesthat he marked forness and that he
time-tables ofsold no There were the defendant’s trainstickets.

notice,room,in and a onthe thickup paintedhung paper,
“read,which here,framed and No tickets sold and noup,hung

extra on the train.”charge
Breslin, as testified,Daniel called a thewitness by plaintiff,

had in the of thethat he been defendant since Febru-employ
1872; that a of his duties was care of ispart whatary, taking

Point;a station at Prisontermed thatand Parks died in July,
cross-examination, testified,On he1883. that he was in the

1883;the inof defendant histhat duties hademploy January,
to do the roomwith mentioned toabove writenothing except

athat he had little on which he wrotedeskreports; reports;
his duties the andthat were connected with carsfreight freight

1883;so inthat that were andout on January,ground; they
that roomthe that was had of wasthat all by anybodycharge

him,in but in Parks.not
tickets,to of Parks aboutPersons were accustomed inquire

theand, mechanic ofto he the masterobviate questions, got
“notice, here, and no extrato a No tickets solddefendant paint

itcars,”in the and Parks there up. gotposted Peoplecharge
35vol. xxv.



JUNE, 1885.546

Charlestown,train aton and off the defendant’s and occasionally
side of the train.on the left-hand

For the defendant had all its trains atmany years stopped
Point, within fivePrison at a hundred feet of thepoint crossing

In enacted,of the Railroad. a1855, statute was andFitchburg
force,has since been in such a The markedrequiring stop. sign

“ feet,” to, is500 above referred at a ofdistance five hundred
from thefeet Fitchburg crossing.

distance,saidWhen within trains sometimesstopped long
towards Boston the end of thisextended onbeyond platform

to,side of the tracks referred the Mil-the andeasterly beyond
draw, and one or two ears stood the overler’s River drawupon

and towards Boston.Miller's River beyond
no whatever forThere was suitable toprovision passengers

it,draw, whoeveron the or to cross and fromalight alighted
on theof the train which stood draw would fallthat intopart

the water.
and stood on theThe defendant’s repair-shops engine-houses

draw, ofof the and the at- itssouth many employeesgrounds
Point,trains at Prison and crossedand left the thetookshops

draw.
of to receiveno evidence passen-There was any preparation

train,of the unless it fromside appearson the westerlygers
thisis stated in report.what

intestate, head,and cut off hisover therancarThe freight
itand beforehe left hadwhich stopped,the train hadafter

hebefore off. Hishadtrain stopped gotThestarted again.
orthe wooden structure trestle-was found upondead lyingbody

not come into the carhadThe conductorthe water.work over
on the intestate’sfares; was foundthereandhisin collecting

accident, called tothe takepolicemanafter the bysoonbody,
defendant’sticket over thecommutationait, five-tripofcharge

“marked,Malden, Hotwas towhich goodtoBostonroad from
not beenon,” which hadand punched.overstop

thetestified, same car withthat he sat in theH. EatonJohn
corner ofin the left-handfront seatintestate, on thewho sat

him; off athimthat he sawfrom getto four seatsthe twocar,
intestatedoor theCharlestown, inside of the astwo mensaw

oncecautionedcar, and heard himof thethe front endwent to
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till the that the conductornot off trainor twice to get stopped;
fare;and no one had asked him for hisnot comehad along,

door;toas the intestate the thattrain justthe stopped gotthat
as he turned to the left to off thehim last justsaw gethe

that, acar; after the intestate he hearddisappeared,and cry,
”“ track; further asthe other and testified follows:once onOh!

“ it,station,the or a carat sawwere leaving freightWhile we
it the other track. It wasan ondown with enginecome pushing

the time I saw the out the dooror from man goa minute less
’‘ six feet thethe Oh! There are betweenbefore heardI cry,

tracks, or car two feet fivea projectsand passenger freight
I Mr. of theeither side. told one defendant’sinches on Knight,

totrain had when he the door.that the got.stoppedagents,
I looked out of the and saw theWhen heard the windowI cry,

car;I the fifth II think was on satcar along;comingfreight
Linton,aisle, over Mr. who nextand had to reach satnext the

there,the I thethe same time I sawthe window in seat. gotBy
car.”freight

“ Eaton,I on withLinton testified: sat the same seatRogers
train, the I saw a manon the side of the next window.left-hand

who sat on the same seaton the front seat with anothertalking
voices,him; but did not attention to theirtheirwith heard pay

conversation; of to out atsaw one them Charles-­get up go
in frontwere two men the in of him.town. There passageway

the train had as hethink was outI should stopped just going
onI a car the other It wasthe door. saw track.freight go by
dark,dark,and dark tobetween middlingdaylight enough light

hard andand was I heard asnowing quitelamps, blowing. cry,
’6 car inthe camebefore and beforefreight myOh! sight, my

I didstarted not noticetrain had whether wasthere anagain;
not, or whetheror was lit.”any head-lightengine

“testified: I on theCharles same train atManning got
Charlestown; I the train had Iwhenthought fully stopped got

on,had I aI saw man on theon. When got lying opposite
was;Ia little from where had his foottrack at heangle right

of and afterwards he drew that footover one the sleepers, up.
struck, our trainbecause started anddid see him broughtI not

the man Icar between andthe of thewheel freight myself.
of a car and atsaw him anon the rearwas platform passenger
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He on theangle. track six orlay feet more or less beloweight
stood;where I below,a little but not more sixthan feet beyond,

the of the frontplatform car,end of the next which was the car
which McKimble had left. I looked to see him fromdiagonally
the Iwhereplatform stood. andParker onHaseltine withgot
me indication,besides. There was it,no when I saw that the

train overfreight passed him before train started. Sincemy
accident,the the old have been taken andsleepers squaredup

timbers down. The accidentput about five hundredhappened
feet from the The conductorsFitchburg collect farescrossing.
from who on atpersons Charlestown. No ridesget one free.
But the fares taken are Charlestown,not fares from but from

, south,stations to the north of it and south itofgoing going
north.”

Richmond Haseltine train,testified: “After thegetting upon
car,I stood the rear of a theupon platform samepassenger being

stood,which Charles and after the trainplatform upon Manning
Ihad saw the man on the track about five feetstopped lying

the front ofbehind end the next car. soHe was thatlying
farther car-wheel mustthe have over his neck. I saw thegone

Itruck over did not on till after traingo him. the hadget
I went into the carsame where Eaton was.stopped. Perhaps

minute ofa would cover the whole time there. Per-stopping
notthe train have been when Imight exactly stoppedhaps

on.”got
“A. Parker testified: I on the same train atGeorge got

about the marked ‘500 feet.’oppositeCharlestown Aspost
on, and had three a manwas offgot upI getting steps, stepped

man offside. The at the instantsteppedon the other Ijust
him, and saw his back.know The trainonlyon. I did notgot
on, and I should it waswhen I judgewas got movingmoving

Ioff. should think it movedmanwhen the steppedvery slowly
‘I heard a Some oneoff. cry,hesix or feet after steppedeight

instantthe before our trainoff,’ atover, head cutrun his just
toas I the of thegot toptrain juststarted. The passedfreight

platform.”
ofevidence, at the theruled, requestthethis judgeUpon

maintained; directednot be andcoulddefendant, that the action
the defendant.verdict forthe return atojury
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maintained, theevidence, could beIf, the actiontheupon
aside; otherwise, to stand.to be setwasverdict

Fall, theforC. G. plaintiff.
Lincoln, defendant.for theS.

there evidence to submitAllen, J. While was properW.
defendant,of and of thetheof the negligence grossto a jury

of theor there was no evidenceof its servants agents,negligence
deceased; of thethe and thecareexercise of by rulingordinary

maintained, correct, ifnot be wascourt, couldthat the action
to such care.the Whetherwas provethe burden plaintiffupon

whether thethe uponsuch burden was plaintiff dependedupon
aIf he was and his lifepassenger,deceased was a passenger.
defendant,the theof orthe grosswas lost negligencethrough

it would not be toits servants orof agents, necessarynegligence
112,Pub. c. 212.not Sts. Com­that he was negligent.prove §

Railroad, 134 211.v. Boston & Lowell Mass. Merrillmonwealth
ante, If, therefore,Railroad, 252. there was evidencev. Eastern

that theto submitted to the deceased was abe jury passenger
the waswhen he was rulinginjured, wrong.

Boston,a fromThe deceased was trainupon regular passenger.
thatfor he was not aand the contendingground passengeronly

itthat he left without his ticketit was orsurrenderingupon
ticket,He had a which him a tohis fare. gave rightpaying

it,and he had no to surrenderas aride opportunitypassenger,
assumed, law,It be as matter of thathis fare. cannotor to pay

held,the ticket which he or that henothe was uponriding
fare, or left the forto the of his carintended evade payment

that purpose.
to show that the deceased leftevidenceThere was tending

at a station where wereafter it had passengersthe train stopped
aaccustomed, to take and leave the cars. Ifand had a right,

to be such whilehe would continue leavingrightfullypassenger,
and station.the train

no to leave the car inhe hadIt is that therightobjected,
it; that, before heand wasin he left injured,manner which

the carto be a by leaving negligently,he had ceased passenger
do. But it does not that hetono appearand as he had right

theof the ofit indid not so leave consequence negligence
defendant.
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The defendant had made one side ofprovision only upon the
cars,track for to leave the and it waspassengers todangerous

evidence,the other side.leave the it wasupon Upon a ques-
for the ittion whether was in thejury defendantnegligent not

meansto have some toprovided fromprevent passengers leaving
side,the or to them noton to dowrong so.notify If there was

defendant, and,ofsuch the in it,negligence of theconsequence
deceased, car,a the left itbeing passenger theupon upon wrong
side, life,and lost his we think he must bethereby asregarded

”“ within thea of statute,that word inpassenger meaning the
it did not that he was not soalthough appear in leav-negligent

extent,the car. To this thinkwe the ating that theruling
•trial was wrong. Verdict set aside.

D. vs.Albert Crombie William McGrath.

— 24, Field, Devens, Colburn,1885. JJ.,June &Suffolk. Jan. 20.
absent.

seal, made,agreement bywriting, under was which aAn in not was boundminor
time,bj' agreeda a certain and the-master tohis to master for teach himfather

business,Subsequently agreedthe master sold his anda certain art. the father
agreement with the The son hadto continue the successor. afterwards an

else,opportunity work for some one and his then master him fromto released
giving promissoryapprenticeship, in consideration the father aof note forhis

sum, Held, that,payable although agreementcertain to the master. thea of
comply statutory requirements, goodapprenticeship did not with the it was at

law, givenand that the note was for a sufficient consideration.common

$129, 22,note fora datedContract upon Aprilpromissory
1882, order,orto the and the defend-signedplaintiff bypayable

Answer, inwant of consideration. Trial theant. Superior
J.,Court, Mason, who ofallowed a bill inbefore exceptions,

follows:substance as
16, 1880, defendant, son,the the defendant’s andOn April

L. entered a written notJohn into agreement,one Connolly
son,the bound his with hisseal, which defendantunder by

1883,assent, 1, to learn the artuntil March ofto Connolly,
art,himto the andteachand Connolly agreedwood-engraving,


