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Company BoylstonJackson vs. Mutual Insurance
Company.

— 24, Allen, Colburn,Suffolk. March 6. 1885.June W. Holmes,&
JJ., absent.

goodspolicya inIf of insurance on specificallytransit contains no clause subro-
rightsgating the insurer to the of the throughinsured in case of a loss the fault

carrier, policyof a it is no to an against,defence action on the for a loss insured
has', by carrier,that the insured a givencontract with the him the benefit of

any effected,insurance if there is no or partfraud concealment on the of the
effectingininsured insurance.the

carriage,provision byA in a incurring liabilitycontract of that the carrier reason
goodsdamage duringor the transportationof loss to sustained shall have the

any may goods,of which uponbenefit insurance have been effected the is not
“policy goods,the clause inwithin a of on thisinsurance the that insurance

policy thereby sold,be in theshall void case or the interest insured shall be
transferred, pledged,assigned, writingor the ofwithout consent in the in-

surer.”

Devens, insurance,J. is an aThis action on ofpolicy by
which the defendant insured the on incotton transit'plaintiff

and in thebetween United States and theports plaintiff’s-places
mills in New The cotton was oneHampshire. bought by Ivy,
as broker for the and was him the At-plaintiff, shipped by by
lanta and West Point Railroad and lines.Company connecting

lots,two theIt in and two railroadwas Ivy, attaching receipts
draft, for the amount theto a drew on the ofplaintiff purchases.

attached,with was receiveddraft,The the railroad receipts by
17, 1883,on October and onthe treasurer paid pre-plaintiff’s

; notice to the defendant ofhe thesentation after which gave
in-,the that bemightand policy theypresentedshipments,

thereon, The railroadwhich was done. receipts, givendorsed
and Point Railroadof the Atlanta West andon behalf Company

that, ina case of loss orlines, containedconnecting stipulation
to the cotton sustained during transportation, wherebydamage

incurred,be that should beonly companylegal liability might
actual the cotton bein whose at themightcustodyresponsible

occurrence, further, that “the in-and,time of the company
shall have the benefit ofsuch insuranceanyliabilitycurring
effected or on of said cot-which have been uponmay account

in theton.” additional asThere was an stipulationagreement
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ofmode of the value the not nowto the property,computing
important.

it notread railroad and doesdid not the receipts, appearIvy
contents,not their so far as thehe or did knowwhether did

railroadto insurance is concerned. Theclause receiptsrelating
defendant, their contents communi-to the norwere not sent

see did thecated, it ask to them. It not thatnor did appear
were received. Thedefendant knew whether plaintiff’sthey

hethem, nor did or the knowdid not read plaintifftreasurer
clause, didthis nor know that re-that contained theythey

be, be,would or were tosuch a clause likelyceipts containing
taken; from thefraud or concealment defendant wasand no
intended.

transit, in of the Southin and the actual Caro-While custody
carrier,a and one ofcommon the con-lina Railroad Company,

Point Railroadthe and Westlines of Atlanta Company,necting
Carolina, bales of the cot-of Southand in the State thirty-six

fire,a the and cause ofton insured destroyed by originwere
cotton,the value of this thisunknown. For actionwhich are

is brought.
that, whether thedefendant contends contractThe between

carrier is theand the law ofgovernedthe Massa-byplaintiff
Carolina, was,chusetts, or South it so far as itGeorgia, stipu-

of the carrier for the benefit offavorlated in insurance thatany
effected, andbeen valid thehavemight binding upon plaintiff.

been sides,has discussedthis on boththoroughlyWhile question
of thecareful examination statutes andwith decisions inand

State, not be to decide it.it will In the viewnecessaryeach
case, assume,shall in favor ofof the we the defendant’stakewe

contention, the wasthat valid and betweenstipulation binding
the carrier.andthe plaintiff
held, the defendant thenbe thus contends that wasIf it this

of the defendant’sin violation andcontract renderedrights,a
that,for the reason when the ofvoid, insurerthe policy goods

a carrier the loss on theof insured toin the pays goodscustody
entitled to be inowner, is the ofthe he ordinarily put place

insured, all hisclothed with Hart v.the Westernrights.and
that,99. The defendant furtherRailroad, Met. contends,13

law at the oftime the ofthis the contractwell-recognizedbeing
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insurance, both the and the defendantplaintiff must con-have
this of in oftemplated right loss, and,casesubrogation if the

has it a contractplaintiff which woulddestroyed by thedeprive
defendant of this the is avoided.right, policy

is the substitution of one inSubrogation of an­person place
other, as or as thewhether a creditor ofpossessor otherany

claim, so that who ishe substitutedrightful succeeds to the
other in toof the relation or claim,the debtrights and its

remedies, or securities. This does notrights, right necessarily
contract, but out of the relationdepend upon which twogrows
to each Thesustain other.parties noparty subrogated acquires

than those of the for whom he isgreater rights party substituted.
is, that,true,It as a if aregeneral principle, goods injured by

under such circumstances that the andtransportation, carrier
therefor,the insurer are alike liable and the insurer forpays

he willsuch be to such claim as thesubrogated ownerinjury,
this,have the carrier. Andmay becauseagainst apparently,

of the treatedthe carrier is as while that ofliability primary,
The ofthe insurer is contract insurancesecondary only. being

insurer,the when heone of has indemnified in­indemnity, the
sured, is entitled to succeed to the which he hadequitably right

theBut as insurancethe carrier. obtains itsagainst company
carrier,the not virtue of contractby any of itsremedy against

him, thebut contract of thewith ownerown of thethrough
the ofmake contractsuch owner so as tomaygoods, carriage

interest, there is no fraudulentsuit his own provided conceal­
insurer; theand the whichthe insurerrightment from obtains

withmade the carrier.to theis Carriers haveagreementsubject
andin thean insurable interest there­they transport,goods may

for their own benefit.themfore effect insurance There isupon
owner,them withnot insure thejointlyno reason maytheywhy

contract for thenot benefitand, so,if of insur­they maywhy
owner, the absence of fraud orthe in con­ance effected.by any

the insurer. Chase v.withtract to the contrary Washington
Natta v. Mutual595. Van Co.Ins. Co. 12 Barb. Ins.Security
under no toowner is soThe contractobligation2 Sandf. 490.

the carrier undera cir­shall have againstthat he remedy every
has been held liablecarrier thewhich the com­byincumstance

the carrier fromreceipt excusingheIf acceptmon law. .amay
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fire, insurer,for also makeand still hold the heliability may
a contract of thethat the insurance shall be for the benefit
carrier.

that, ofThe defendant contends reason of the existenceby
this of the has obtained its insuranceright subrogation, plaintiff

done;at a lower rate than it but it is alsootherwise would have
true, that, an benefitthat the carrier shall have theby agreement

insurance,of the he hishas the ofobtainedprobably carriage
insurer,at ofa lower rate asThegoods transportation. against

carrier,the is entitled to nowhen there ispreference only
to the and the insured thus has a claimagreement contrary,

the carrier. If the carrier insure on his own ac-against may
count, he contract with the whose he carriesmay person goods

such shallthat insure for his thebenefit. Whileperson question
has been the Commonwealth,not of indiscussion thissubject
these remarks are well sustained elsewhere.authorityby

Calebs, 173,In Mercantile Ins. Co. v. 20 Y. it heldN. was
that the carrier of owner,thecontract withgoods might, by

himself,to insecure case of loss or to the fordamage goods
liable,which carrierthe would be the benefit of insuranceany

to be effected owner;the and thatby such a clause in a con­
tract of made without the assent or knowl­carriage, although

insurer,of the was not a fraudedge on his This caserights.
did not the element ofpresent on the of thenegligence part

Incarrier. Phœnix Co.Ins. v. Erie & Western Transportation
18,Co.10 Biss. it that theappeared loss was caused theby

of the carrier;servants of thenegligence that,and it was held
if not,even the carrier could as between himself and the ship­

have contracted thatper, he should not be liable for his own
servants,or that of his he was entitlednegligence to contract

with the for the benefit of hisshipper insurance. soHaving
done, the insurance which had thecompany, ob­paid shipper,
tained no of actionright the carrier.by subrogation against

contract between the valid,The insured and the carrier being
the latter was from action theprotected insurer. Seeany by

Rintoul v. Railroad,also New York Central Hudson River
21 Blatchf. 439.

The case on which relies,the defendant Carstairsmainly
v. Mechanics' & Traders' Ins. 473,18 Fed. isCo. readilyRep.
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distinguishable fact,the that it thereby important was expressly
that, in ofstipulated case loss, the insurance should becompany
to all When,claimssubrogated theagainst there-transporter.

fore, the insured took from the carrier a bill of lading containing
a clause similar bar,to that which is found in case at hethe
made it to do that which he had in termsimpossible inagreed
the do,issued to him that he and waspolicy would not there-
fore entitled to recover it. While inthe contract termsupon
made with the insurer the could beinsured not modifiedby by
him, this no reason he not a ofpresents why may modifiy right

which hison own relations to thesubrogation, depends only
carrier, those relations.by changing

is no bar,There in the case at which fraudground, upon any
or concealment can be asserted. The which would bereceipts

various,the defendantfor well knew begiven would ascarriage
the cotton would States controlled differentpass through by
laws. The of the toowner so that the carrierright contract

insurance,should the ofhave benefit his the defendant must
asserted,have known had been itas became ofa subject judi-

ascial decision as 1859. Calebs,Mercantile Ins. v.Co. ubiearly
nomade and theIt officers did notinquiries,supra. plaintiff’s

know the existence of the clause.of
defendant,ISTor the of thecan that thisposition agreement

within the clause in itwas the which ispolicy by agreed
“that this insurance shall be void in case the or the in-policy

sold, transferred,shallterest insured be orthereby assigned,
insurers,”without consent in ofthe the bewritingpledged,

and inThe the interest it are still retainedmaintained. policy
; norowner it is neither transferred There isthe pledged.by

carrier,that the incurred aa collateral havingagreement only,
shall benefit the insurance that havehave the of mayliability,

been effected.
the contract between the and the carrier wasThat plaintiff

conceded, to thewe are conclu-validand broughtbeingbinding
atin of the who thesion the ruling judge presidedexpressed

“ no intention totrial, that, in case where there wasa deprive
of no intentional fraudits and andthe insurance rights,company

concealment, itself wastheand where ignorantplaintiff actually
on the time it made insurance orrelied at theof the stipulation
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on the and was whenindorsement ignorantobtained the policy,
made,that such would bethe cotton stipulationit ordered any

an insurance com-was no actual misrepresentation,and there
transitu,in no inmaking provision regardinsuring propertypany

and notcontract of toof carriage, requestingto the nature the
or and no aboutreceipt, making inquiriesthe bill of ladingsee

it underhave insured and to thethem, held to subjectmust be
far it a lawfulso as was contract.”of carriage,actual contract

of the rul-noThe defendant has ground complaint againstjust
terms.which was in theseing

theJudgment plaintiff.for
Jr., for the defendant.F. Peabody,

Gardiner, Jr., forR. H. the plaintiff.E. Merwin &

Bank vs. National Bank of theMerchants’ National

Commonwealth.

— 23, Allen, Colburn, Holmes,March 12. June 1885. W. &Suffolk.
JJ., absent.

bank,B., goods pledgedagent securitysold to the bankof a as collateral foras
note,promissory wrongfully moneyandpayment depositedof histhe the

and,bank; againstaccount into his own thereceived therefor the balance thus
bank, paid byproduced, drew a check on the which was an-he that bank to

clearing-house,through the of whichbank both banks were membersother
drawn,president suspectingbank on which the check B.of the was thatThe

embarrassed,financially payment bydiscovered that no had madewas been
and,sale,goods lookingthe entrusted to him con-B. on account of for at the

account,of B.’s bank directed the return of the check the bank todition to
daypaid, payment.it had been afterwhich one o’clock of the of such The

that,clearing-house provided goodof the whenever checks which notrules were
through clearing-house, receivingsent the banksshould be the them should

theyto the itreturn them senders as soon as should be found that notwere
Held,good, theyin“and no case shall be retained after one o’clock.” that the

paid payingcheck was such a mistake of fact that the bank it couldunder
paid,it ifrecover the amount from the bank to which was the latter had not

changed positionits between one o’clock return of the check.and.the
by upon paymentday, B.a certain was made a bank for demandOn demand of

notes, by pledge goodsamply a aswhich were then deemed to be secured of
bank,this, B.,dayssecurity. a inTwo after who was director thecollateral

sold, sell,bargainedpresident a certaintold of the bank that he had or tothe
B.,goods, receipts agentquantity and were delivered asthe the warehouse toof

understandingbank, sold,goodshim transfer the with theof the to enable to
33VOL. XXV.


