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law,and notice toof a sale andgiven according payment dis-
of the the notdebtor will defeat a subse-charge mortgage by

sale the officer the notice.to v.quent pursuantby Capen Doty,
Allen,13 262. It is therefore that the second wasargued levy

made on the to on 12,1880,redeemright andproperly April
that the fact that the tenant did redeem cannotsubsequently

thedefeat demandant’s the tenant inalthough wasright, pos-
session, of suchconsequence redemption,in when the suit was

But awhether an executionactually brought. redemption by
debtor after the second would have to increaselevy operated

not,the ofvalue the estate levied in favor of the creditor orupon
isit here to thatsufficient the tenant was not the execu-say

hetion debtor. Whether was entitled to redeem at all had been
and, demandant,as itthe had beendisputed, decidedagainst

he was so forthat entitled. is the demandant toIt not say
that, increased value ofthe has thetenantby redeeming, merely

Hethe estate second has ato the demandant’s levy.subject
demandant, tolatter a titleif the asserts theas theright against

for itsto which he advanced redemption.the sumproperty,
court are ofreasons, of the thatopinionaFor majoritythese

be, overruled.Exceptionsshouldthe entry

vs. C.Edwin Morse.WhiteAlbert

Field, Colburn, JJ.,Devens, &March 2,1885.19.—Jan.Middlesex.
absent.

having judgmenta forrenderedforactiona civilliable tojusticeA trial is not
88;183, havingc. nor forPub. Sts. §of theprovisionsof thein violationcosts

appealed from nor reversed.was notwhen itjudgmenttheonissued execution

Trialaas trialdefendant justice.thedone byfor actsTort
J.,Rockwell, whoa beforeCourt, without jury,thein Superior

defendant; and the plaintiff ap-for thearendered judgment
in theThe facts opinion.appearto this court.pealed

Pratt, theforN. D. plaintiff.
defendant.for theP. H. Cooney,
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officers, whetherthatTheMorton, judicialC. J. principle
not actions forcourts, liable to civilinferior areof orsuperior

tooiswithin theirmatterserrors of upon jurisdiction,judgment
of authorities.citationwell established to require any

Shattuck, in No­thatus, it oneIn the beforecase appears
writ thevember, 1883, sued out a trustee present plain­against

Thedefendant, who is trialtiff, justice.the abeforereturnable
defendant, hadserved, as trialand the justice,writ was duly

matter.suit and theto the of subjectof the partiesjurisdiction
in thatfor theAfter due he rendered judgment plaintiffhearing,

dollars,for eleven dollars and ninety-eightaction ten anddamages,
suit, Nocents, wascosts of and the trustee appealduly charged.

claimed, executionissued an forbeen the trial justicehaving
was thethe amount of the The execution paid byjudgment.

from his to thetrustee funds in hands belonging present plaintiff,
the trialwho this action to recover of justicethereupon brought

execution,amount as costs thethe saidpaid upon upon ground
that, 88,*183,under the Pub. Sts. c. no to renderhe had right§

to issueor execution for costs.judgment
whether,The action cannot be inmaintained. The question

him,the case before the was topending costs,entitledplaintiff
was a which the trialjudicial toquestion, wasjustice required

His decision of thisadjudicate. was within hisquestion strictly
jurisdiction.

ifthat,It is true a ofjustice the exceeds'hispeace jurisdiction,
ishe liable to a action for done outsideprivate actany wrongful

of his to Pearson,the of another.jurisdiction v.injury Piper
Jones,2 120. v.Clarke 2Gray, May, 410. Sullivan v. 2Gray,

case,In this in570.Gray, costs,a for therendering judgment
defendant was not oroutside in excess of hisacting jurisdic-

; his antion error was error of in ajudgment deciding question
decide,law which wasof he to andobliged which was within

the and limits of hisscope For such error hejurisdiction.

* This section asis follows: “In any action brought under the trustee
in theprocess, damageswhich assessed do not inexceed amount the sum of

dollars, of action,exclusive allten costs which have anyaccrued in former
plaintiff costs;recover nothe shall but this section shall not toapply any

a causebrought uponaction of action which on first day Julyexisted the of
hundredyearin the andeighteen eighty-one.”
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is not liable to the whoseplaintiff, wasproper anremedy by
appeal.

The contends defendant,that theplaintiff if not liable for
an erroneous isrendering liable for thejudgment, of theissuing

execution, which is a ministerial act. Ifmerely a of thejustice
issues anpeace execution, it hasillegally been held that he is

liable to an action aby party injured Sullivan v.thereby.
Jones, ubi But the case at' bar is different.supra. The judg-
ment rendered the defendant as a trialby notjustice, being

reversed,from or in was a validappealed any way and binding
between the The creditorjudgment parties. hadjudgment the

demand,to and it was the of issue,theright defendant toduty
a execution to enforce the Inproper so hejudgment. doing

ofwas not or act,ministerial whichguilty any wrongful illegal
would render him toliable an action the debtor.by judgment

theJudgment for defendant.

executor,Sewall,Samuel E. vs. Lizzie G. Robbins

& others.

— 3, Devens, Allen, Colburn,Middlesex. 26. March 1885.Jan. W. &
JJ., absent.

probate,objection bya toAn to the admission of will that it is revoked a subse-
will, subsequent evidence;quent putuntil thetaken will is incannot be and

probate.put until it isbe in evidence admitted tosuch will cannot
probateappeal appealthe of a will isdepositionA in an from not admissible in an

will, although same,partiesprobate the are theof another and thefrom the
person.by the sametwo wills are executed

cross-examination,testified, that he should not want to swear to theA witness on
at a former trial. Hisdays court certificate of attend-number of he attended

and, testinghim, purpose memory,the of hisfor he wasance was then shown
certificate,whether, having he could recallat the the number oflookedasked

that he could He was thenanswered not. asked howdays Hehe attended.
“answered, Two,hearing,paid before and Idays for thismany had beenhe

ground exception questions.Held, was no of to thesetherethink.” that
admittinga a willappeal a decree of Probate Court tofromtrial of anOn the

will, died,attesting who had sincean witness to theprobate, whatofevidence
will,capacitytestator’s to make the is inadmis-derogation of thehad said in

sible.
18,May appeareddisposing mind itand onwas of soundthe A.On issue whether

parties, jurythe had A.that, the same found thatprevious betweenin a case
Held, that,year.mind of the samedisposing on June 7was andnot of sound


