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in D. shall if the D.,had but because,one house inpass, grantor
the of D.,his house in the estateby description intended to be

is ascertained.”conveyed sufficiently Worthington v. Hylyer,
ubi The sum we are in the case atsupra. bar wasdiscussing

"not in the of but it ispossessionlegally Bryant, ascer­definitely
; and,tained when we consider the relation it,which he had to

”“the in the hands of Calvinexpression in ordi­Bryant might,
well have been used in referencenary language, to it. It had

never been in the actual of the nor couldpossession assignor,
she obtain of it. held book,'thepossession Bryant savings-bank

it,had refused to surrender or to deliver to her the ormoney,
thereof, he consented topart make someany although small
for her. Even if claimed nopurchases Bryant legal right

it,over he would not it and had controlledgive up, entirely
it for more than a year.

”“When the of one is of as in the hands ofmoney spoken
another, often no more is meant than that the latter is a debtor
to the former. familiar,The is and and notphrase colloquial

In in bar,an accurate one. the the itcase at meantassignment
the ofsum which his of the bank-money Bryant, possessionby
book, controlled,then so far least as toat it from thekeep

sustained.assignor. Exceptions

administrator,Dietrich, vs.Peter Inhabitants of
Northampton.

Colburn,Oct. 27, 1884. JJ.,C. Allen &Hampshire. Sept. 17. absent.

pregnancy, bywoman, advanced in reason of fall-between four and five monthsIf a
child, prematureing upon highway, of a who survives hisa defective is delivered

minutes, meaning“person,” withinonly is not a the ofa few such childbirth
52, 17, maylife an action be maintainedc. for the loss of whosethe Pub. Sts. §

against by his administrator.the town

aof the deceasedHolmes, The mother slipped uponJ.
town, fell, has hadof the defendant anddefect in a highway

time, was fourthe she betweenfor her Ata verdict damages.
athe fall oninmonths advanced broughtand five pregnancy,
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child,the not unlessandmiscarriage, although directly injured,
mother,of the shock to the was too littlea communicationby

in to survive its birth. Therefoetal lifeadvanced premature
however, inmotion itsbasedwas observingtestimony, upon

for or Administra-limbs, did live ten fifteen minutes.that it
out, administrator this actiontaken and thetion was brought

52, 17, ofPub. for the further benefit thethe Sts. e.upon §
whole, of courtmother in or in as next kin. The belowpart

maintained; areruled that the action could not be and we of
that the was correct.opinion ruling

The founds his on a statementplaintiff byargument mainly
Coke,Lord which seems to have law inbeen asaccepted Eng­

land, child,to the effect ifthat a woman is with andquick
her,takes a or if mana beats and the child is bornpotion,

diesalive and of the or this is 3 Inst.murder.potion battery,
31,50. 1 Hawk. P. C. c. 129, 130.16. 1 Bl. 4 Bl.Com.§

Beale,Com. 198. Beale v. 1 244,P. Wms. v.246. Burdet
1 P. RexHopegood, Senior,Wms. 486. v. 1 C. C. 346.Moody
West, 784;2v.Regina C. & K. S. C. 2 C.C. 500. WeCox

shall not consider how far Lord Coke’s beshould fol­authority
Commonwealth,lowed in this if the tomatter were left the

law,common that itbeyond was to theobserving caseopposed
2;3 S.in Ass. C. Y. B. 23, 18;1 Ed.pl. III. which seemspl.

Brooke,to been doubtednot have Fitzherbert or and whichby
Enditement,was afterwards cited as law Abr.,Lord Hale. Fitz.by

4;p­ Corone, 146. Corone,Bro.pl. Abr. 68. 1 Halepl.l.
433.P. C.

For, ifeven Lord Coke’s thestatement were law of Com-this
monwealth, the wouldquestion remain thewhether analogy

onbe reliedcould for the rule of civildetermining liability.
booksancientSome seem to have allowed the mother an ap-

thefor loss of her child a herpeal by trespass upon person.
Lincoln,26,Plac. 2Abbrev. col. Fleta,rot. 3. I. c.(2 Joh.)

35, 3, note,and Sir Samuel Clarke’s 45 H. III. rot. 22.citing§
Britton,Which others denied. 1again 114. See(Nichols’s ed.)

295,Plac. 2Abbrev. col. Ed.(29 Norht. rot. 43. Kelham’sI.)
152, 14.Britton, But case; know,n. no farso as we has ever
that, survived,decided if the infant it could anmaintain action

receivedfor it itswhile in mother’s womb.injuries by Yet
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thethe of the relied onthat is test whoprinciple by plaintiff,
athat field ofavoid contending pretty largecan hardly litiga-
theleft untiltion has been moment.presentunexplored

it be that an action couldIf should be maintainedargued
that, oncase andin the ansupposed, general principles, injury

the actor to a histransmitted from ownperson through organic
substance, mother,or his before he became athrough person,

on the same an transmitted to anasfootingstands injury
other outsidesubstancesexisting person through intervening

him, this notthe in form is butgeneralargument helped,
hindered, the drawn from Lord Coke’s statementby analogy

For, fromlaw. the of remote-the criminal apartof question
ness, not be ofthe would affected theby degreeargument

thethe at moment of thereached embryo organicbymaturity
Whereas Lord Coke’s ruleor act. requireslesion wrongful

child, which,with as this court hasbethe woman quickthat
that the childdecided, more than andmeans pregnant, requires

of life atsome quasi independenthave reachedshall degree
Parker, 9 Met. 263.the act. Commonwealthv.moment ofthe

2 52.State v. Zabr.Cooper,
reason, this limitation of criminal isthe same liabilityFor

with drawn from the rule asinconsistent any argumentequally
isto which laid down with­andto devises vouching warranty,

limitation, and which on differentsuch dependmayout any
a,Lit. 390 and cases Reeve v.Co. cited. Long,considerations.

229;1 Salk. v. Ar­Scatterwood v. Edge,227. Harper1 Salk.
cher, M. 99.4 Sm. &

over,could be and if we shouldgotthese difficultiesIf general
that a man owe a civilassume, of mightprecedent,irrespective

toin tort oneconditional liabilitya prospectiveand incurduty
assume also that anwe should causingand ifin being,not yet

the same asstands on footingto be borninfant prematurely
be theshould then confronted ques­we byorwounding poisoning,

defendant, an infant before itwhether dyingtheraisedtion by
tomother could be said havefrom itsseparatedable to livewas

law of athe as capable havingbya recognizedbecome person
court, there an admin­or of represented byin beingstandilocus

Thalhimer, 2 35. v. Ar­v. Paige, Harperistrator. Marsellis
249, n. And thisCom. question4 Kent.cher, (b).ubi supra.
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notwould be of those cases wheredisposed by citing equity
has the infant while still alive en ven­recognized provisionally

case, Hale,tre. in v. Prec. Ch. 50.LuttereVs stated Hale Wallis
114, 2Hodson,v. 2 v.Atk. 117. See Vern.Musgrave Parry,

710. And that such an infant wasnot byperhaps showing
within 2the the criminal law.of Compareprotection Savigny,

Rechts,des III.RomischenSystem heutigen Beylage
27,207, 9, 1845,The Pub. c.Sts. c. seemingly(St. sug-.§

Parker, ubi unlawfulCommonwealthv.gested supra,) punishby
ofto acts which course have theattempts procure miscarriage,

and,death of whilethe child for their immediate object; they
of if the womanincrease the thegreatly severity punishment

dies in of make notheconsequence correspond-attempt, they
dies,distinction ifing the child after the womb.even leaving

This statute seems to us to the of theshake foundation argu-
ment drawn law,from the criminal no other occurs to usand
which has not been dealt with.

all theTaking account, andconsiderations intoforegoing
that,further, as the unborn child was a of the mother atpart

the time of the to it notwhich was tooinjury, any damage
remote to be recovered for her,at all was recoverable weby
think it clear that the statute sued notdoes embrace theupon
plaintiff’s intestate within its and have not found itmeaning;

to consider the ofnecessary remoteness or thequestion effect of
those cases which declare that the statute of towns forliability
defects in is morehighways restricted than the com-narrowly
mon law forliability McDonaldnegligence. v. 14Snelling,
Allen, 290, 292. Boston Railroad v.Albany 107Shanly,

568,Mass. 578. See also Jenks Wilbraham, 142;v. 11 Gray,
Bemis v. 114Arlington, Mass. 507, 509.

overruled.Exceptions
D. Hill & J. A. forWainwright, the plaintiff.
T. G. forSpaulding, the defendant.
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