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Tindley City Salem.M. vs. ofSarah

1883. Holmes, JJ.,7, 12, 1884. & absent.W. AllenMayEssex. Nov.

holiday, authority of thea theundercity, the celebration ofA which undertakes
may appropriatecity13, provides council28, that the(whichc.Pub. Sts. §

gratuitous of theexclusively amusementfor themoney purpose,)asuchfor
throughinjuries,personalby who sustainspublic, a*n onenot liable to actionis

purposesdischargingcity fireworks for theinnegligence of servants of thethe
of the celebration.

the defendant corpora-thatThe declaration allegedTort.
'offor the1882,4, purposeation, holiday,which wason July

28,c.Pub. Sts.of thesame, under the authoritythecelebrating
ainand pub-exhibited13, dischargedcaused fireworks to be§

and therewas thenlic of the that thecity; plaintiffsquare
that,care; theanddue byin said andsquare, usingrightfully

in dis-servantsof the defendant’sand unskilfulnessnegligence
fireworks, injuries.the sustainedthe personalplaintiffcharging

declaration, thaton thedemurred to the groundThe defendant
of action.causeit did not state a legal

demurrer, and ordered judg-sustained theThe CourtSuperior
this court.defendant; toand thement for the plaintiff appealed

for theF. M. Collins with him,) plain­P.C. W.(Thompson,
tiff.

Gillis,A. for the defendant.J.
all of theAllen, It not be to reconcileC. J. may easy

decisions, in which itdicta, not all in actionsand of theperhaps
forto hold cities or towns injurieshas been responsiblesought

orto or sustained wrong-through negligencepropertypersons
themselves, or ofon the of the cities or towns personspartdoing

of theor servants.to have acted as their Manyalleged agents
classes, nowinto which havecases, however, distributedcan be

thesome instancesto be in principlescome althoughrecognized,
still beto restwhich the decisions mayupon ought ultimately

somewhat shadowy.
or hasthe act of the townare casesThere certain where city

ofto theof itself a and direct injurenatural tendency property
another, of in the perform-any negligencequite irrespectively

ofcases, is theof such if the act within authorityance it. In
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town,the or it is Locks Canals v.city responsible. Lowell,&
Lowell,7 223. Hildreth v. 11Gray, 345.Gray, Haskell Newv.

Otherwise,Bedford, 108 Mass. 208. not. Lemon v. Newton,
134 v. 125Bedford,Mass. 476. Mass.Cushing 526.

There are other cases where it has been held itthat is the
town,of a or in aduty city or acrossbuilding highway abridge

water,natural stream of to make and amaintain suitable pro-
vision for the free of the itpassage water, so that shall not be

back;set and that the or town iscity for failureresponsible any
in the of this and,performance as such isfailureduty; usually

thethrough negligence, is an action at law.remedy usually by
Fairhaven,Lawrence 116,v. 5 110, 119. v. Wor-Gray, Perry

cester, 6 544. Lowell,Parker v. 11Gray, 353. WheelerGray,
Worcester, Allen,v. 10 591.
There otherare cases where a or town has undertaken tocity

works, as,build and maintain sewers,forparticular example,
waterworks, and in for thegasworks, part benefit, andgeneral
in the benefit of suchfor individuals as be ablepart to usemay
them and where the is inadvantageously, expense thedefrayed

instance,first either or assessmentswholly partly, theby upon
benefited, or where aestates is madeimmediately charge by
those who avail ofof toll or rent to themselves the benefitway

theworks. In such cases work is notof the undertaken purely
as of common conveniencea matter and forservice, thepublic

alike,of all but the or town acts anbenefit ascity toagency
character,commercial inon an its forenterprise partlycarry

of conveniences and tobenefits such asthe furnishingpurpose
in;of a consideration comesfor The element andthem. inpay

a exists forit is held that ansuch cases usually liability injury
in orbuildingto an individual through negligence maintaining

Boston, Allen, Worcester,4 v.Child v. 41. Oliverthe works.
489, Lowell,500. v. 104 Mass. 13.Mass. Merri­Emery102

Worcester, Lowell,110 Mass. 216. v. 124 Mass.v. Murphyfield
564.

cases, whichof the of roads andare otherThere repair bridges
town,a orusual where reason offurnishes the cityexample, by

for sustained ofinjuriesits statutory liability through neglect
travellers,and convenient for andsafe of the stat-wayskeeping

it asfor defective as well reasonways, byuponpenaltiesutory
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construction,for the cost of aincurs liabilityof its responsibility
work, in ita whichthe of publicundertaking performanceby

to notinterest see that it is done onlya direct pecuniaryhas
cases, the as­In some of thesebut thoroughly.economically,

been andtown itself hasthe voluntary,workof the bysumption
be donethe shouldthat work byitbecause preferredapparently

others,orthe uponsurveyors,rather than byspecial agents
the wouldlawwhom, of such provision,in the absence special

cases aBut in all suchofthe it.devolve duty prosecuting
or mustthe town haveelement in the action of cityprominent

its towith reference to liability pen­been continuing statutory
alties, or in to who receivepersons mightresponsibility damages

or defects in thein their persons through ways.injuries property
the foundation of the inThis consideration was made decision

Charlemont, 107 Mass. 414. The ofHawks v. case Deane v.
475,132 Mass. is of Inthe same class. Sullivan v.Randolph,

135 there was to273,Mass. evidence showHolyoke, tending
that, as incident to its for defective the hadliability cityways,

streets, so,toundertaken the not bound to do andlight though
it forthat that and stored itkept purpose,naphtha negligently.

one;The was close but in acase a the of ofmajorityopinion
Charlemont,the court it fell within the of Hawks v.principle

v.and All inDeane that was decided v.PerryRandolph.
Worcester,ubi stand also the same asmaysupra, upon ground,

as the mentioned. Thewell heretofore hadgroundupon city
assumed, own, toof its rebuild aagentsvoluntarily by bridge

was bound to in itwhich it maintain and andkeep repair; per­
work in tothe such a as cause toformed manner privateinjury

or In ofunskilfulness all thesethrough negligence.property,
cases, or not in thethe town wascity acting, merely discharge

service, to andof a but also with reference lia­penaltiespublic
work. Thebilities it law for pecu­imposed by imperfectupon

in of itsin. It was furtherance ownmotive came actingniary
interest, ofas well as for the benefit the public.pecuniary

thefrom these are the cases where cityEasily distinguishable
on that theor town is from theexonerated groundliability,

act, but the act ofis not itsact of personswrongful complained
officers, underwho toare deemed be existing independentpublic

law; who, and byof officers though paidappointedprovisions



MAY,174 1884.

town,orthe and its orcity though perhaps agents servants for
other are held not to sustain thispurposes, yet relation in re­

as,to the inact forspect particular question; example, members
of a fire v. Newdepartment, 297;16Bedford, Gray,Hafford

Boston, 87;Fisher v. 104 Mass. highway Walcott v.surveyors,
101;Allen,1 streets,ofSwampscott, superintendent v.Barney

Lowell, ;98 officers,Mass. 570 Buttrick Lowell,v. 1police Allen,
172; overseers of the Taunton,New v. Allen,9poor, Bedford
207; taxes,and collector of Boston,Rossire v.assessors 4 Al­
len, 57; Easton, 77; collector,v. 119 Mass.Alger Dun­deputy

75; selectmen,Boston,bar v. 112 CushingMass. v. ubiBedford,
aldermen, Boston, 51;of Allen,board Child 4v. andsupra;

itself, Foote, Allen,v.even the 4 195.government Griggscity
is class of cases where cities orThere another towns have

when,forbeen held be not liableto undernegligence, acting
alike,to all cities and townslaws havegeneral theyapplicable

work,orservice whichundertaken a has no direct orparticular
natural individual in orto injure any persontendency property,
and no as aelement of considerationcorporate advantagespecial
for it, or of or contribution fromundertaking pecuniary profit

benefited, ofindividuals either aid in theby wayespecially per­
work,formance of the or of for its use or benefitcompensation

after noits and where orpecuniarycompletion; penalty liability
is orof defectivestatute in caseimposed negligentby perform­

their actionance of the but where isundertaking; exclusively
service,and foras a matter of the andpublic generalpurely

common In some cases the statutes such serviceenjoingood.
towns, in others it. Thecities and and decisionspermitupon

Boston,in cited,New and Fisher v.v. alreadyBedfordHafford
class,fall this rest aswithin and well this asupon ground

masterthe of and servant. So also thedoctrine caseupon
541, itof 14 where was held thatv.Bigelow Randolph, Gray,

the town not liable for a to scholar at­was apersonal injury
school,a received into atending public by falling dangerous

left inexcavation a schoolhouse Olivernegligently yard. v.
Worcester, also furnishesubi a ofillustration thisgoodsupra,

fromof And in the of Hillground liability. caseexemption
344,Boston, held,v. it122 Mass. was on the consid­greatest

eration, authorities,full reviewand a of the that theupon very
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childnot in an action aBoston was liableof brought bycity
theschool, for an sustained througha injuryattending public
wastheof a schoolhouse which cityconstructionnegligent

and maintain. Thelaw to dutybound provideaby general
The reason-in that case wasthe imperative.resting upon city

rests bedecision would applicablewhich the directlying upon
thatdistinction thecase,to for the negligencethe butpresent

ofthe anow of not in duty impera-was performancecomplained
assumed theabut of service voluntarily byrequired,tively

28,Pub. c. 13. Thisdefendant, ofunder the Sts.the authority §
of athe council a bystatute that city may, yeaprovides city

members of each branchof thevote of two thirdsand nay
to a certain lim-thereof money,andpresent voting, appropriate

foramount,ited for armories the use offor companies,military
Thethe of and for othercelebration holidays, public purposes.

Lawrence, 219,insame arose Morrison v. 98 Mass. butquestion
the offcase went on another ground.

In our distinction doesthis not affect theopinion, resulting
statute,There are of which allprovisionsliability. many by

must do certain and do cer­municipal corporations things, may
eachtain other in instance with a view to thethings, solely

detail,In in it is im­at thesegeneral good. looking provisions
to tothat the have intended makepossible suppose Legislature

a the ofthis distinction material one in determining question
For mustto actions. townscorporate liability private example,

maintain and and estab­burial-grounds; maypounds, guide-posts,
almshouses,or town-­lish and maintain workhouseshospitals,

soldiers, baths,oflibraries,halls, monuments in memory public
ward; and raiseand andwatch may moneyquarantine grounds,

celebrations,animals, forfor centennialthe destruction of noxious
felons,oftrees, for and andfor shade the detection apprehension

1;20; 53,36, 82,c. c.for armories. Pub. Sts. c.building § §
1; 10;27, 41; 40,c.9; 80, 20; 33,70; 84,c. c. c. c. §§ §§ § §

1;62; 34, 27, 10,11,12; 14,c. c.80,c. 27, 10,13; c. c. §§§§ § §
must,instances, and small townstownsIn some large94.§

and town con­do town may, everycertain things. Everymay,
school;must, maintain ahundred families highfivetaining

moreand than tentown havingand citytown everymay,every
must, for instruction in industrialthousand inhabitants provide
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towns, fit,and mechanical if see alsodrawing; they estab­may
lish and maintain schools;industrial and nautical and every
town not divided into school mustdistricts andprovide maintain
a sufficient number of 44, 2, 7,school-houses. Pub. c. 8,Sts. §§
9, 46. Each town more thancontaining three thousand inhab­

must,itants and town and maintainevery amay, keep lock-up.
27,Pub. Sts. 32.c. §

In cases,all of these the is or the con­duty imposed authority
ferred for the benefit. Thegeneral motive and the areobject

same,the in some thethough instances determinesLegislature
the or andfinally in others it leaves thenecessity expediency,

or to be determined thenecessity towns them­expediency by
determined,selves. But when and when the service has been

entered there is no reason aupon, good to awhy liability pri­
vate action beshould when a townimposed enterevoluntarily

work,such a beneficial and whenupon withheld it performs
the service under the of anrequirement law. Toimperative
make such a distinction would not have the effect to encourage
towns in liberal for theprovision Itmaking public good. is

Massachusetts,known that townswell not boundmany toin;
so, maintain schools.do It is not to bevoluntarily high sup-­

tawnythat the have intended to make suchposed Legislature
actions,liable to when towns to maintainrequiredprivate high

hand,be the other itschools would On has been rec­exempt.
cases, elsewhere,in numerous in this and thatognized State the

of the towns does not restof this distinc­question uponliability
Bedford,tion. v. or­ v. Newd andBigelow FisherRandolph, Haff­

t­Boston, Waltham,v. v. Mass.ubi Clark 128 567. Eas­supra.
454,Meredith,v.man 284. 1336 N. H. v. R. I.Wixon Newport,

Richmond v. 17 Grat. 375.Long,
Shaw, Adams,The of in v.dictum Chief Justice Anthony

“284,Met. the case will lie1 that an action muni­upon against
such in thewhen are executioncipal corporations, corporations

them, theof conferred on or in of dutiespowers performance
officers, servants,law,of them and their andrequired by agents

so orshall them acts unskilfully,perform carelessly, improperly
others,”to isas cause to sometimes cited as declaringdamage

that, in such action will underthe lie andcase supposed, always
circumstances;all it intended to that awhereas was assertonly
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in an actionfromis not liabilitycorporation exemptmunicipal
main-action bethat such ancase, and to declareon the may

circumstances; is to that a munici-thattained, say,under proper
character,itsnot, reason ofis corporatemerely bypal corporation

action, circumstances.such underfrom properexempt
falls within thethe caseWe are of that present prin­opinion

Boston; of distinctionv. the toof Hill that soughtgroundciple
untenable; and that the of abe is celebration holi­established

a forundertaken thewhen city exclusivelyday, by gratuitous
entertainment,amusement, or ofinstruction the underpublic,

to,of the lawthe referred which isauthority alreadygeneral
alike,all cities does not renderto the liable toapplicable city

anan action individual who has sustained aby personal injury
in out the celebration.through negligence carrying

think that whileWe cannot the Legislature, limitingcarefully
the whichamount be for the inexpendedmay purposes ques-
tion, tointended cities a to actions.impose upon liability private
If intended,such an extension of had been think itweliability
reasonable to that the would havesuppose Legislature expressed

insuch intention terms.plain Judgment affirmed.

BenjaminBirnbaum Crowninshield,Jacob vs. W.
trustee.

9, 1884.Suffolk. Jan. 9. &May Holmes, JJ.,Devens absent.

objection ruling,aAn thatto an action cannot be maintained under the declara-
tion, away bywithis done the allowance of an amendment to the declaration.

old, defective,allowing sidewalk,decaying plankThe an alongand of aone side
private way, contiguousto remain premisesto the ofrear which have been

years,under for severallease with no premisesmeans of access from the to the
sidewalk, premiseswill not render the owner of the and of the land under the

personal injuriessidewalk liable to an byaction passingfor sustained overone
sidewalk,the consequence condition; that,in itsof defective and the fact four

years accident,the premisesbefore ownerthe of the removed and aa fence
portion sidewalk,of land,the the uponwhere same encroached adjoininghis

way,on to the line of the is immaterial.

Tort. The declaration that the wasalleged defendant the
owner of certain situated Place,Willardproperty upon a private
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