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case, andthatof the court indecisionto thesanctionlegislative
which theof lawswritten codein theto a deficiencysupply

court had construction.bysupplied
ourconstruction ofthat, the trueare of uponWe opinion

to an exe-bar is entitledatcasestatutes, defendant in thethe
sustained.Exceptionscution for his costs.

George Choate, Probate, vs. Edward W.ofF. Judge
Jacobs & others.

vs.Same Same.

JJ.,7, 1883. Jan. 22, Holmes,Essex. 1884. Allen & absent.Nov. W.

administrator,Court, reformingIf a the hasdecree of Prohate the account of an
by appeal,been affirmed this court on and the case to the Probateremitted

mayproceedings, bringingCourt for further that court authorize the of an ac-
bond,upon althoughtion the administrator’s the decision ofcertificate of the

Court; and,this court has not then been in Probate in actionfiled the the on
bond,the neither the administrator nor thehis sureties are entitled to contest

validity authorizingof the order the action.
pay allowance,failure of an administrator toThe to the widow of his intestate an

Court,paid byandmade ordered to be a decree of the a ofProbate is breach
liable; and, bond,whichhis bond for his sureties are in an action on the

gross administrator,negligence part byevidence of on the of the offered
tending made,the sureties as to show that the decree should not have been is

incompetent.
intestate,pay demand,failure of anThe administrator to to the heirs of his on

him,by anyrealrents of estate received before ofdecree the Probate Court
thereto,in relation is not a whichbreach of his bond for his sureties are

liable.

Two ACTIONS OF CONTRACT a bond executed to theupon
of Jacobs,the defendant as andjudge probate by principal,

defended,Clark, Pierce,William P. who alone and L.Charles
sureties,as and conditioned for the faithful performance by

Jacobs of his duties as administrator of the estate of Joshua
Poole;H. the first action for of thethe benefitbeing brought

Poole,widow of. and the thesecond for the benefit of widow
court, Eield, J.,and next of kin of Poole. Trial in this before

thewho cases for the consideration of the full courtreported
The facts in thesufficiently appear opinion.
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for theJ. M. Raymond, plaintiff.
Wardwell, for the defendant Clark.H.

Devens, Clark,defendantJ. The the on the bondsurety
suit, that,in to both actions,in theseobjects, when theregard

made,the wasof Probate Court theorder authorizing bringing
bond,thesuits the whole matter had been trans­uponthese

court; that,thisto and a had ren­ferred decision beenalthough
ofthe decree the Probate Court thedered affirming reforming

administrator,theof and the case for fur­account remitting
the certificate thereof not then beenther proceedings, having

Court,in it timethe Probate had at the no tofiled jurisdiction
such an order. The of thedecree Probate Courtmake appealed

affirmed, it forcebeen was in full when the orderfrom having
if the of affirmanceeven certification suchproperwas granted,

It wasbeen to thisnot made. deficiencyhad competent supply
time,Probate at so as to showof the Court-the records anyin

been thethat the decree had affirmed whenoriginalthereby
as the no in­was made. administrator has suchAgain,order

the of leave to an on thein matter actionbringterest granting
therefor, orto to resist the toas abond give right application

that,thereon, it follows when a suit has beenbe heard brought
thereon, hisneither he nor sureties are entitled to contest the

the of the court it.of order v. Rogers,authorizing Fayvalidity
v. Oakman,Richardsons 15 Richardson175. Gray,2 57.Gray,

Woodman,Hazelton, Mass. 108. Bennett v. 116 Mass.101v.
of ofthat the order theThe judge pro­requested,518. ruling

unauthorized,tosuits be was wasthe broughtbate permitting
refused.therefore rightfully
Probate an to theof the Court allowancedecree makingThe

and andthe same to be the failureand paid,orderingwidow
to wasto the decree,the administrator accordingofrefusal pay

Pub.for which his sureties were liable.of his bondbreacha
the entitled the135, 2. Nor were sureties to impeachc.Sts. §

the the ac-to show that settlement ofandcollaterally,decree
administrator, Court,the wasas made Probatethe byofcounts

their shallis thatTheir payobligation principalerroneous.
to asin such manner and suchin his hands personsthe moneys

His failure to makeshall direct.Court paymentProbatethe
is ofthe breach the administrationto such decreeaccording
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evidence ofTheWeatherbee, Mass. 450.126bond. White v.
theofferedtheir byon ofpart principal,gross negligence the.

not beenhaveas the decree shouldsureties to show thattending
made, was therefore incompetent.

action, the whethertoIn the second without reference question
of the realthe rentsforwould be liablethe on the bondsurety

administrator, ruled thatit was correctlyestate thereceived by
or admin­If executornot be thethe action could maintained.

estate, he is torealof theistrator uses or occupies any part
Court, andthe Probate pro­account for same as orderedthe by
to be accountedamount thusis thevision made for determining

adthe144, receivedhim. c. 5. Rents byfor Pub. Sts.by §
Jackson,v.Brooksministrator the same rule.are governed by

andthe heirstoMass. He is to for them125 account307.
ordevisees unless either by implicationthey, expressly,only,

himselffrom to his accounts in which he has chargedassenting
assets,of the have that theywith rents as agreedpart general

ofbe to the of andshall expensespayment legaciesapplied
isadministration, in which case he accordingly.chargeable

Stebbins,Stearns, 1 9 Met.v. Newcomb v.Stearns 157.Pick.
540, Palmer, 326, v.544. Palmer v. 13 328. AldenGray,
Stebbins, 99 616. 218. Towlev. Mass.100AlmyMass. Crapo,

106 Mass. 100. v. 116 Mass. 552.v. ChoateSwasey, Arrington,
Jackson,v. ubi As theBrooks therefore administratorsupra.

heirs,ofhave received these rents with the consent themight
estate,of in the thatand for the benefit the interestedparties

intestate,he debts of the a decree wasthemight paythereby
the ac­to determine whether administrator was tonecessary

heirsfor to as well to determine theircount them asonly,
made,inter Until this decree the tosese. was failurerights

the to thesame heirs on demand did not make a breachpay
of the bond.

the of the in thewith termsIn judgmentconformity report,
bond; and,is be enteredfirst case to for the sum in the inpenal

second, isthe the to become nonsuit.plaintiff
Judgments accordingly.


