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in Iadultery,ishereelsewhere, livinghis residentif wifeyet
him. toentitlesover herhusbandas ahis prerogativeapprehend

offence, andof herandher residenceofin the placesue her
that herinsistcould onwhether he legal principlessoequally

to fictiontheto resortinhis. It is vainfolloweddomicil in law
her residencethathis, thereforein andis sunkherthat person

noofthere isof adulterycommissionin andde Scotlandfacto
importance.”

the wifefiledbar, was bythe libelIn the case at original
ahusband, wasnowthe we consideringthe libel areandagainst

where ain those StatesIt has heldcross libel. been repeatedly
neces­wasthe libellantdefinite time of on the ofresidence part

alibel, hadthat, a residentbefore a where broughtbringingsary
filed, thefor been dismissaldivorce and a cross libel hadpetition

did oust theor of the not juris­discontinuance original petition
had notdiction, even if the the cross libel residedfilingparty

himthe authorize towithin State for the time to bringrequired
it,that,libel,a and relief would beunder affirmative given.

Barr,Jenness, 240.Jenness v. Ind. 31 Ind.24 355. Barr v.
Ficke,Sterl,Sterl v. 2 223. Mo.Bradw. Ficke 62 335.v.

haveWe to on the morerest our decisionpreferred general
heretofore stated.- nisi decreed.ground Divorce

Elbridge TorreyHenrietta vs.Fowle & another.

27, 1882; 3,Suffolk. March April 2. 1883.May

moneyIf a partnership,married ofseparatewoman lends out of her aestate to
member, agreedher iswhich husband a it isand on the whichdissolution of

partners partnerbetween the that the other shall take thethan the husband
pay partner againstassets of firm andthe indemnifyall the and hisliabilities

them, promise wife,by partnerbut no thepayis made the other the debt toto
impressed her;no trust is upon money bythe aso lent and she cannot maintain

equity againstin partnersbill paymentthe two Field &for thethe of same.
JJ., dissenting.W. Allen,

equity,Bill in filed 24, 1880, ElbridgeJanuary against
and Fowle,E. is thethat theGeorgeTorrey plaintiffalleging
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Fowle, withwho,wife formedof E. aTorrey,George copartner-
Fowle,of &under the asTorrey inship Company, dealersstyle

Boston; orthat she with lentin todepositedcarpets said firm
all fromdifferent sums of her estate,money, separate at differ-
1, 1869,times,ent from until the thereof,dissolutionSeptember

loans,the times ofat such the notes ortaking generally, receipts
of the firm thefor the firm tomoney, her backpromising pay

same,the thereof,or demand,on withportion interestany
annum;thereon centat that an account of saideight per per

firm, debits,with creditsthe and interest,dealings including up
27, 1876,to was tofurnished theApril by Torrey plaintiff,

$2881.79,a balance due to her on that date of andshowing
30, 1875, correct;interest believesfrom June which she to be

that, firm,at ofthe dissolution the took all theTorrey assets
thereof, thewhich he told inwere excess of theplaintiff largely
liabilities; that is informed theshe that all liabilities of the
firm, claim, that,her have been after dis-theexcepting paid;

firm, claim;solution of the she to herrequested Torrey pay
claim,that andhe admitted his to her at no timeliability pay

tqsame,refused her toto the and her notesrequested givepay
did,E. for the of whichFowle shepurposeGeorge payment,

them;would thatthat Tor-Torreybelieving pay subsequently
notes,said he had that had been andthe allowedthey paidrey

Fowle,in his E. who wassettlement with in-George largely
debted to firm and to andthe that allTorrey individually,

the had beento plaintiff dischargedTorrey’s liability by George
Fowle,E. duewho had the to theappropriated money plaintiff

in the his all ofsettlement of to which wasTorrey,liability
without the consent or that theplaintiff’s knowledge; plaintiff

notes,has since demanded of her or theTorrey pay-repeatedly
he,claim; refuses,ment of which theher he on thatground

Fowle,has settled the E. and isand underpaid Georgesame.to
no is informedto that the andthe plaintiffliability plaintiff;

have beenthat,believes settlement claimed to made be-in the
Fowle,tween E. it was betweenand agreedGeorgeTorrey

liabilities ofthem and all thethat should assume payTorrey
E.firm, and hold Fowle harmlessthe and Georgeindemnify

them, his ownand should have as property anyagainst Torrey
liabilities, inover and theassets there be above whichmight
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whatever;E. should no interest andassets Fowle haveGeorge
E. has in thethat Fowle now no interest whatever assetsGeorge

of the firm.
of the or-the was that defendants beThe bill mightprayer

correct ofdered a full and account the receivedto state moneys
Fowle,or of firm ofthem, either alone as members theby

thatfrom and& the beCompany, plaintiff; TorreyTorrey
due, interest,the to theordered to amount withpay plaintiff;

and for relief.general
bill,to theThe defendant demurred asTorrey assigning

1.demurrer: That a andof the hasplaintiffgrounds complete
at law. 2. of The defendantWantadequate remedy equity.

answered,Fowle that all the of billtheadmitting allegations
bill,were true. demurrer and answer beforeuponHearing

J.,Allen, who reserved the forW. case the ofconsideration
the full court.

1882,inwas March J. Nickerson,The case theforargued by
;A. S. Wheeler J. H. forand andplaintiff, by Young, Torrey&

onwas submitted briefs to allafterward the judges.
Devens, J. The does not assert thatplantiff any special

made herwas to to debtby thepromise Torrey pay incurred by
so,If she wouldFowle and have aTorrey. apparently remedy
which should beand atadequate, law.complete pursued Fowle

131 289.Mass. Nor can thev. bill be maintainedTorrey, upon
that hasthe she thegiven notes tookshe for theground up

loan to Fowle and Ifmade of andvalueTorrey. wrongfully
herdetained wouldTorrey, be anby remedy actioncomplete by

value;But were not ofof trover. did notthey constitutethey
contract,ofthe asevidence none such could beany binding

husband andmade between wife. A note topromissory given
a ofa which herwife husband is a ispartnership memberby

v. 125 Phelon,void. Mass. 28. v.Kenworthy Sawyer, Roby
541, 542.118 Mass.

the hasWhile removed from a wife theLegislature ofmany
she was under at law,disabilities common and has authorized

a sole,as femeher to hold such,to deal it andproperty with as
relation thereto,be sued into sue and it has providedcarefully

whichthe acts this done,in has been thatbyalways, nothing
beshalltherein contained construed as contractsauthorizing
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wife,husbandbetween and or to each otherconveyances gifts
the husband to a limited or as(except by amount), thegiving

to either to sue or be 108,sued the other.:-.-_ght Gen. c.Sts.by
1874, 184; 1879,1. c.Sts. c. 133. Whatever hadrights they§

in these remain as stood atrespects common law before thisthey
legislation commenced.

is,The contention of that,the as lent wastheplaintiff money
estate,her if there are sufficient assets in the hands ofseparate

claim,to her those assets are to be treated asTorrey discharge
But,to her. the there arebelonging case asupon presented,

no elements which it is into raise trust herupon possible any
Nofavor. of hers into the handshasseparate property passed

of fraud,or of the consent,firm or her orwithoutTorrey by
consent,with her or thatupon any agreement understanding

it was to be held The rela-or as herkept separate property.
tion between the firm of borrower andand herself was that
lender theand no trust was moneysimply, uponimpressed
which it received.

notes, orThat no suit theseat law could be maintained upon
bemustfor the amount of the loan which they represented,

Davison,v. 3Parker, LordAllen,conceded. Lord v. 3 127.
Allen,Allen, Stevens, 315. Turner3 v. Nye,131. Edwards v.

Allen, Bassett, 99. Where a176, 112 Mass.7 182. Bassett v.
to belaw, to itcontract is invalid at common permitclearly

towould be disregardthe foundation of suit inmade a equity
ofA court equitywell-established andprinciples obligations.

which arecontractsbreach ofcannot furnish remedies for the
to them validity.thusauthorized,themselves not and impart

Fitchburg Railroad,Mass. 241.117Boston,Merriam v. Clinton &
Contencin,Hoare v.11.L. R. 18Richards Delbridge, Eq.v.

Bro. C.1 C. 27.
a formalmerelythe husbandNor, istheupon allegations,

in itsinvolvedare directlyto the His interestsbill.party
had thehethatadmitsthatIt is averred Torreydiscussion.

were paidthat theythat he assertsthenotes of plaintiff;
husband; andFowle, theand allowed in his settlement with

ofthe appropriationhis had beenthat discharged byliability
that, an-further, inand,Fowle;themthe due bymoney upon

hashethatasserteddemand, hasswer to the plaintiff’s Torrey
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isFowle, he underthatandfor same withand settled thepaid
tookthis transaction placethe Thattono liability plaintiff.
thewithout knowl-it wasbut asserts thatnotbill does deny,the

anthen agree-bill allegesTheor of theconsent plaintiff.edge
towaswhich Torrey payand byment between Fowle Torrey,

thereassetsthe mightallfirm,all the liabilities of havethe to
towas haveFowleliabilities;and thatbe over above andthe

the liabil-from allthem,interestno in he harmlesssavedbeing
oftheities. It not Torreydoes on partallege any agreement

to the debt due thepay specific plaintiff.
asThe bill therefore againstasserts the claim of the plaintiff

defendants, themselves,both in betweenwhile one asaspect,
is husband,the whole sum in thedue from the whileequitably

other it is due fromaspect equitably Torrey.
But, from the consideration that the contract itself be­apart

tween the on the the husband andwife one side and onTorrey
valid, that,the other cannot be as the fact inrecognized any pro­
law, it,whether in or at to enforce the husbandceeding, equity

would of be a is suchmade conclusive thatnecessity pro­party,
cannot beceeding the husband is not a ne­maintained. Where

cessary as where a claim is asserted the wifeparty, by against
his estate in this does arise.latter not Inbankruptcy, difficulty

Blandin, Lowell,re 1 543. the wife becomes theWhere owner
husband,of a valid claim the her toagainst enforce it isright

coverture,the theeven where demand issuspended during such
can, decease,that she his enforce itupon his executors.against

The marital relation is such thethat and remedies ofrights
creditors and debtors cannot be asserted between husband and
wife itwhile continues. Fenno,Tucker v. 110 Mass. 311. Cor­
mer­ais v. Wesselhoeft,114 Mass. 550.

reasons,For these a of the are ofcourt thatmajority opinion
the should beentry Bill dismissed.

Field, J. I am unable to concur with the of themajority
court. If this bill cannot be maintained, it is not suggested
that the hasplaintiff any is,The resultremedy. that she has
lost her because shemoney, lent it to a of which herpartnership
husband was a member. It be assumed that themay money
lent was the ofseparate property the virtue of theplaintiff, by
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statutes of the Commonwealth. These statutes have not au-
thorized a married woman to make contracts with her husband,
or to him;suits andbring against her or want ofauthority,

to do either remainsauthority, as it was before the statutes
were Inpassed. theEngland, estate ofseparate a married
woman was the creationoriginally ofwholly the court of chan-

and was not thecery, courtsrecognized ofby law. When the
court of created thischancery estate of aseparate married
woman, herit of actiongave inrights to itchancery protect
even her husband. Thisagainst inevitable,was for it would be
an to ofanomaly recognize and atrights the sameproperty time
to refuse to the owner all it;civil remedies to and asprotect the
husband was in no sense under the wife,dominion of the but
she was dominion,under his it was that sheespecially necessary
should have the to her estate fromright de-protect separate
struction or conversion him. This estate of a mar-by separate

woman,ried as created a court of existed in thisby chancery,
Commonwealth before the of statutes on the sub-passage any

and an active herject; husband,her to re-remedy by against
use,cover it when converted him to his own was herby given

bill in in this court. v. 16by equity Pick. 327.Ayer Ayer,
statutes have since been what shallMany passed establishing

woman,be the of a married and these bindseparate property
courts of law as well as courts of and must receive the'equity,

court; and,same construction in each since the of thesepassage
statutes, of a married woman to herthe title separate property

title,an to the naturebe a title ormay equitable accordinglegal
same manner as the ofof the in the title otheranyproperty,

tó It is conceded that she cannot maintain anperson property.
to,action at law her husband for or conversionagainst any injury

of, her whether she holds it as her separateseparate property,
ofvirtue of the statutes or them.property by independently

statutes,Whether, since the of the she has the samepassage
her forto a in husbandsuitright bring equity against any

with or conversion of the whichpropertywrongful intermeddling
statutes,has the as she hasbeen made her separate property by

ofthe is her estate thewhen separateproperty independently
statutes, but itnot with force be con-has been argued; may good

in thattended that the Legislature, declaring acquiredproperty
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a woman shall be and remaina certain manner marriedin by
intended to her for itsandher sole separate property, give pro-

the settled coursetection the of action which byrightsgenerally
in attach of a mar-of to the estateequityproceedings separate

ried woman.
woman,In the estate of a married theseparatecreating

court of in her remedieschancery England originally gave
from thefor this estate acts of the hus-wrongfulprotecting

band. the same that she should haveThere was not necessity
remedies her husband for withanyagainst intermeddling

orher estate which she had on contractsseparate permitted,
to him. inwhich she had make with The ruleattempted

was, that contracts husband andbetween wife weregeneral
treated as a in as at To this rule therelaw.equity,nullity
were, first,from the which im-certain areperhaps exceptions,
material to this case. It is said itnow that has become estab-
lished in that ofcontracts loan made marriedaEngland by

with herwoman husband out of her estate are inseparate
treated as valid. In how far this court willequity determining

afford remediesthe which are now afforded to married women
the of incourt of theby chancery recentEngland, independently

Acts,Married Women’sEnglish must be hadProperty regard
of theto state law at the time of theEnglish declaration ofthe.

statutes,American to our own and to our wholeindependence,
ofsystem jurisprudence.

Tavener,In Atlantic Bank v. 407,130 Mass. the court say:
“ The whether a loan the wife to her ofquestion husbandby

which is-her separate hismoney toproperty, upon promise repay
it, an in favor,creates her which a court ofequity chancery

enforce,will has not been determined in this Commonwealth.
Paine, 520,114 Mass.Snow v. 527. Brown Wood,v. 121 Mass.

137, But it139. has if not been decidedgenerally, uniformly,
in the affirmative other courts.”by

law,At in this Commonwealth, note,a as well aspromissory
otherany personal contract, wife,between husband and or be­

tween a wife and a of which her husband is apartnership
member, is void. Bassett,Bassettabsolutely v. 112 Mass. 99.

Phelon,v.Roby 118 Mass. 541. White, Allen,v.Ingham, 4 412.
A betweenmarriage the maker aand indorsee oforpayee
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note Winchester,the note. Abbott v.promissory extinguishes
105 Mass. 115. Mass.v. 102 246. ButKellogg, aChapman

between a and a doesmarriage not ex-mortgageemortgagor
the nortinguish does the of anmortgage, purchase ofequity

a wife or husbandredemption a to theby extinguish mortgage
wife,husband or but the to foreclose the is sus-right mortgage

thepended Fenno,relation.during Tucker v. 110marriage
Call,Mass. 311. Bemis Allen,v. 10 512. Cormerais v. Wessel-

hoeft, 114 Mass. 550.
A of a third a hus-conveyance property through person by

wife,band to a in consideration of a loan of her tobymoney
him, is not a and is hisvalidvoluntary conveyance, against

Tavener,creditors. Atlantic Bank ubiv. supra.
Our thuslaw of athe hus-recognizes equitable obligation

band to to his wife lent out of her estate.pay separatemoney
Whether this willis one which a court ofobligation equity

him,enforce or is an whichagainst obligationonly imperfect
him,will not be enforced if heagainst although, voluntarily

it, done,satisfies the court will sanction and what he hasuphold
that,has not been determined. Can it be doubted if E.George

Fowle, the of had hiscontinuance theduring paidpartnership,
her,out of itswife assets the amount of lent it wouldbymoney

have been a as his If thegood payment against copartner?
court,of the husband be the it iscannot enforcedobligation by

because of the relation.marriage
It is for hisconceded that a husband be a trustee wife.may

Walker,Robinson v. 109 Mass. 9 Wall.478. Walker v.Trofitter,
Allen,Turner ubi743. 7 176. v.Ayer Ayer,v. Nye, supra.

Rand, 104.v. 115 Mass.Scott
the husband wasIn Turner v. the receivedNye, bymoney

inof the wife. It wasthe propertynot separate property
whenandhad the common-law paidwhich the husband rights,

him histo became property.absolutely
that theAllen, 36, did notit appear14In v. Frye,Phillips

theor thatherthe wife was property,separatepaidmoney by
madehusband, agreementwas anyat the time the paid,money

consideredit must behadit. If these factsto appeared,repay
notTavener, it couldv.that, in Atlantic Banksince the decision

consideration.withoutto the trustee wasbe that the noteheld
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creditora as a thewife prove againstIn bankruptcy may
Blandin,lent him. In re 1husband forof her moneyestate

Wood,53 198. In re Fed.InLowell, Bigelow,re Bened.543.
bank­Jones, Nat. Bank. 556. But in9 Reg.443. In reRep.

the are sought.no remedies bankruptagainstruptcy
in a con­in otherare casesThe jurisdictionsfollowing which

husband,the has beentract, theor of wife withimplied,express
Woodward,v.in his estate.enforced Woodwardequity against
Lea,2DeG.,3 661.J. & S. Mc­ v.672. McCampbell,Campbell

48, Hinds,3 60. 5 138.Towers Whart. In re Whart.Hagner,v.
Johnston, Grant,1 468. 40 Penn. St.Johnston v. Kutz’s appeal,

Marsh,90. 25 154. 43v. Conn. Marsh v. Ala. 677.Riley,Riley
Barton, Glasse,32 Md. 214. Jur. 816.Barton v. v. 17Murray

Rowe, Darkin,2 DeG. 294. v.Rowe v. & S. Darkin 17 Beav.
Huber,P.v. 3 334. Huber 10Slanning578. Wms. v.Style,

Ohio, 371.
in a wifeIn a case maintain a billequity, againstproper may

in to obtain aher husband order decree him. v.Ayeragainst
Rand, Dixon,Scott v. ubiubi Dixon v. 9Ayer, supra. supra.

Wood,19 Black,D. v. W. R.Ch. 587. Wood 1049. Black 3v.
Evans,Stew. 215. Roberts v. D.7 Ch. 830.Eq.

is that this is a loanIt conceded of and becannotmoney,
a inas trust order to a court ofregarded creating give equity

It is said Lord Chancellor injurisdiction. by Wood-Westbury,
“Woodward, Itward v. ubi is clear that ifquitesupra, money,

estate,income ofof the her be handed herpart separate over by
husband,to loan,her a contract of she sue her husbandupon may

“that It is admittedcontract.” that this is a remarkableupon
decision,ofinstance com-legislation judicial the oldby whereby

mon beenlaw has theand of theentirely abrogated, wifepower
to her hascontract with husband been established.” Ro Eng-

however,case, cited,lish has been in itwhich was decided or
declared, to the declaration of Americanprior independence,
that a wife could sue her husband in a contract ofequity upon

himloan made to out of estate. suchThere is noseparateher.
Commonwealth,decision in this that,and it is not to be denied

in the various statutes theenacting torelating separate-property
woman,of a married it was not the intention of our Legislature

to enable her to lend husband,to her enforceand tomoney
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to ithis suithim a in aspromise pay byagainst equity, freely
enforce a similarshe could anotheras promise against person
at law. It well bean action doubtedmay whether in thisby

such exists,ofCommonwealth actionany equitable and itright
be that theassumed cannot maintain thisplaintiff bill formay

of athe decree her husbandobtainingpurpose against person-
for ofthe lent.payment moneyally
isIt an to action at theobjection lawinsuperable byany

wife, husband is orthat the must be amade defendant.party
mustThe writ abate. But this is no innecessarily objection

if the matter is one which assubjectequity equity recognizes
of afoundationthe suit.

onAnother which it has been decided marriedground that.a
maintain an action of contract atwoman cannot law against

that,one,whom her is isof husband as she cannotpartners,
husband,her she cannot contract with thecontract with other

Stevens, Allen,with Edwards 3 315.defendants him. v.jointly
law,an at does notis a answer to action andThis greatlygood

one ato an action at law ohfrom the persondiffer objection by
of is ahim a which he mem­made withcontract partnershipby

ber, made him with otheror on a contract persons jointlyby
himself,with andAt law a man cannot contractwith himself.

otherwith himself withhe cannot contract jointly persons;so
can be enforced incontracts v.but such equity.quasi Duff

300, v. Brightman,99 and 87. TerryMass. 107 Mass.Maguire,
234on Part.318, and 133 Mass. 536.Mass.132 Story §§

seq.&
defendantsto action at law jointis defence an againstIt no

bound; isnotwoman and soa married judgmentone wasthat
a bondAnd in a suit onthe other defendants.entered against

thethe wife ofas with prin­suretythe defendantwhich signed
thethat she wasif the knewsuretyas co-surety,obligorcipal

it, bound,he is althoughhewhen signedof thewife principal
Yalecoverture. v. Whee­bound, of herreasonnotwife is bythe

tolaw, defenceis noitaction atIn anlock, 502.109 Mass.
infant andanother wasthat theof two joint promisors,one

hisand infancy.provinghis contract by pleadinghas avoided
10 Pick.500. Tuttle v.Newhall, Cooper,1v. Pick.Woodward

281, 291.
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toofstretchno legal principleswould have beenIt great
a contractlaw, woman makesat a marriedheld that whenhave

other jointlywith personsto herin reference separate property
her husbandhusband,her all the contractors exceptwith joint

actionmaintain anher, againstand that she canbound toare
thethe time madethem, theyif the coverture atknew ofthey

otherwise, on thecontract; notbut, groundif onlythis is settled
defendant, but also onathat the husband must be made party
of with hisis contractingthe that the husband incapableground

a contract withshe, as ofwife, and is makingplaintiff, incapable
remains the anal-her with thereothers,husband stilljointly

andhimself others,of a contract made one withogy by person
contract, rise towhich, "not a givesalthough strictly speaking

which be inenforcedobligations may equity.
husband, a thirdIf the relation is a defence to themarriage

not to be as ato set relationperson permitted thatought up
todefence his which in is asobligation, as wellseparateequity

It that,well be if ajoint. husband is not lia-may personally
ble in on a note himequity withpromissory given jointlyby

wife,another to his forperson lent out herofmoney separate
the other isproperty, notpromisor liable for thenecessarily

ofwhole amount the note. If the husband would be liable to
his in whole or inco-promisor, note,if the latter thepart, paid
it be considered a meremight evasion of the toof lawprinciple
hold that the wife could him,collect the whole amount from
and that he could then collect of the husband the whole or a

of that amount.part There is a manifest adifference between
note so in whichsigned, the husband is the debtor,principal
and one in which he is aonly It is on thissurety. thatground
a suit in can work outequity substantial It can deter-justice.

case,mine in this as between defendants,the two what propor-
tion, if of theany, which themoney lent to theplaintiff firm

toTorrey ought Thepersonally pay. of thepersonal obligation
husband, so far as his is concerned,proportion bemay regarded
as andextinguished, beTorrey to no moremay compelled pay

hethan should have ifpaid the husband had con-voluntarily
tributed his part.

Davison,Lord v. Allen,3 131, was an action abrought by
married woman theagainst defendants on an agreement by

VOL. XXL 7
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one thousand dollars. The evidencethem to her was thatpay
stock,in theinvested her fixtures andshe had materialsmoney

Lord & offirm of J. H. which herof the husbandCompany,
The defendants had the stockwas a member. andpurchased

and, asof J. H. Lord & a of the bar-Company,property part
$1000,to herhad and she hadpromised pay relinquishedgain,

“she had the The court Thewhatever firm.againstright say:
ruled that she did innot become a thejudgepresiding partner

and,J. H. Lord & de-firm of as we haveCompany; already
Parker,in the case of Lord ruled He alsocided v. rightly.

firm, andthat the investment made her a creditor of theruled
stock,not the of of the fixtures andthat she was owner any part

materials; further that did not be-but ruled her investment
husband, to rule that sheof her and declinedcome the property

which she could enforce theno claim against partnershiphad
these were solaw. We think right,in an action at rulings

on,trial; and that thethe case rulingfar as concernedthey
make, or waswhetherthe refused to wrong,which rightjudge
her under a writtenShe investedimmaterial. agree-money

who theher husband and the otherment with persons composed
to itfirm, it is obvious that she did not intendwhich giveby

husband, benefit, herbut to own asher it for herto employ
husband,If not contract with hershe couldproperty.separate

werewhichthe otherhad contracting parties,she againstrights
not well defined.”ifat least veryequitable,

theofto enforce these equitable rightsThis bill was brought
arethatand it must be admitted theyTorrey,plaintiff against

not, thewithoutE. Fowle couldwell defined. Georgenot very
firm toof thethethe liabilityof dischargeplaintiff,authority

been, settlementhaveher, that by anywhatever liability may
madewas bythis settlementIfmake withhe Torrey.might

should sur-E. Fowlethat Georgeon the considerationTorrey
has notthisandof the plaintiff,the claimrender and discharge

beitfrom the mayof plaintiff,done from lack authoritybeen
tosettlement, his obligationand thatthecan avoidthat Torrey

andassumetohisunaffected agreementremains bythe plaintiff
thisnow affirmsfirm. Ifof the Torreythe liabilitiesallpay

re-whathis ownsettlement, as separate propertyand claims
whetherfirm, it deserves considerationof themains of the assets
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he not to the wholeunder this of theagreement ought pay
settlement,If thislent the avoidsby plaintiff. Torreymoney

remain, assets;if stillthe firm which are firmthe assets of any,
consideration whether a receiver not beand it deserves may

to the of the claimthese assetsand paymentappliedappointed,
firmassets of theareIf there no remaining,of the plaintiff.

avoided, or,is if nottheand betweenthe settlement partners
the of theavoided, plaintiff against Torreyit is held that rights

settlement, it bethen I think shouldare not thatenlarged by
ofto the articles copart-what accordingdetermined proportion,

loan,of the wasat the timeexisted Torreyas theynership,
and E.himself Fowlebound between Georgeto contribute as

the and thatthe debts oftoward the of partnership;payment
Tor-is to for this amount againstthe entitled a decreeplaintiff

made, had the towas rightIf the when the loanplaintiff,rey.
it,a of shewhole or partrecover from theTorrey personally

sub-could thisnot lose orright by any obligations agreements
husband,incurred or made toherbetween andsequently Torrey

which she never over-assented. I think the shoulddemurrer be
ruled.

Mr. Justice William Allen withunites me in this dissent.

Penfield B. Goodsell vs. Eliza A. R. Trumbull.

May 3,Suffolk. 10, 11.Jan. 1883. Allen, JJ.,Field & W. absent.

Under an answer to a declaration goods delivered,for that,allegingand ifsold the
“bought goodsdefendant such of plaintiff, throughthe he did andso the false

representationsfraudulent plaintiff,”by containing allega-made the but no
constituted,tion as whatto of, allegedor what thewere circumstances the

representations,fraudulent representationsevidence of such is admissible.

Contract, annexed,an accountupon for sold and de-goods
livered. Trial in the Court,Superior without a beforejury,
Bacon, J., who allowed a bill of in assubstanceexceptions,
follows:

The answer trial,was aoriginal denial. At thegeneral
the defendant filed answer,an amended that, if shealleging


