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385. Swan v. Bsterbrooks, 16 Gray, 520. This case has been once
before this court, and is reported in 119 Mass. 429. Whether
the discharge in bankruptey would be a bar to an action on the
judgment or on the security given to answer “all damages and
costs,” if any such were given on issuing the citation on the writ
of error, or whether the defendant can try the effect of the dis-
charge in bankruptey upon the judgment by a writ of audita
querela, we have not considered. The effect of the discharge in
bankruptey upon the judgment could not properly be tried upon
motion. See Foss v, Witham, 9 Allen, 572.
Ezceptions overruled.

Kansas AND EAsTERN RATLROAD CoNSTRUCTION COMPANY
& another vs. TOPERA, SALINA AND WESTERN RAILROAD
CoMPANY & others.

Suffolk. Jan. 25, 26. — April 6, 1883. Figrp & W. ArLLEN, JJ., absent.
Howmes, J., did not sit.

A foreign construction company cannot maintain a bill in equity in this Common-
wealth against a foreign railroad corporation and a citizen of this Common-
wealth, to enforce specific performance of a covenant in a contract for the
delivery of bonds and certificates of stock in payment of work to be performed
by the construction company in a foreign state, and to restrain by injunction the
citizen of this Commonwealth from disposing here of shares of stock and bonds
of the railroad company, alleged to have been delivered to him in violation of
the plaintiff’s rights, although the railroad corporation has an office in this Com-
monwealth for the transfer of shares of its capital stock, and has appeared by
attorney in the suit.

Drvexs, J. This is a bill in equify, brought by a construc-
tion company, organized under the laws of the State of New
Jersey, and William H. Rollins of Portsmouth, New Hé,mpshire,
against a railroad corporation organized under the laws of the
State of Kansas for the purpose of constructing and operat-
ing a railroad therein, and against Charles G. Patterson, of Bos-
ton in this Commonwealth, and Weston Arnold, of Council
Grove, Kansas. The case comes before us on an appeal by the
plaintiffs from a decree, made by a single justice of this court,
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sustaining demurrers filed by the several defendants, and order-
ing the bill to be dismissed.

The bill sets forth a contract made between the construction
company and the railroad company, together with a supple-
mentary contract, which we treat as a part of if, by which the
construction company agreed to build, upon certain terms and
conditions, a railway in Kansas, and the railroad company was
to pay therefor its whole issue of mortgage bonds at the rate of
$17,000 per mile, and seventeen twentieths of its capital stock,
less the amounts to be delivered to certain cities and towns
which had made subscriptions therefor. By the terms of the
contract, the construction company was not only to build the
road, but to pay to Arnold, as trustee for certain persons entitled
thereto, the sum of $20,000. Who these persons were does not
fully appear, but they are described as persons who had previ-
ously rendered services to, or advanced money for, the railroad
company. Upon payment of the sum of $20,000, the certificates
for seventeen twentieths of the capital stock were to be handed
to the plaintiff Rollins, to hold as trustee of the construction
company, to be delivered to it as from time to time the general
manager of the railroad company might direct. The construc-
tion company was to receive all the property which the rail-
road company might hold, together with all the subscriptions
which had been made by cities or towns, except the sum of
$34,000, which was to be paid to Arnold as trustee; and, as
such trustee for the benefit of “ those entitled thereto,” Arnold
was to receive ten per cent of the profits of the construction
company.

The bill avers that the railroad company has refused to per-
form its part of this contract; that it has since made a contract
with the defendant Patterson for the construction of the same
railway, to be paid for in shares of stock and bonds; and that
Patterson now advertises the same for sale in Boston. The bill
further avers the payment of the $20,000 to Arnold, and the
willingness of the construction company to do all on its part yet
to be done in the construction of the road. The contract be-
tween the construction company and the railroad company is an
exceedingly complicated one, and, in many respects, not easy to
_be construed. The outline we have thus given, with such of its
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details .as may be referred to hereafter, is sufficient for the
purpose of this opinion.

The prayer of the bill is that the railroad company and Ar-
nold may be compelled specifically to perform their contract, to
make all such conveyances to the plaintiffs as they are bound to
make, and generally to do all such acts as are necessary for
éarrying out the contract; and especially that the railroad com-
pany now be ordered to deliver seventeen twentieths of the cap-
ital stock, less the deductions it was entitled to make therefrom,
to the plaintiff Rollins, as trustee for the construction company,
and three twentieths to the defendant Arnold as trustee for
those entitled thereto. The further prayer is, that the. railroad
company may be restrained by injunction from doing any acts
under its so-called contract with the defendant Patterson, or
delivering to him any of its shares of stock or its bonds, or other
property ; that the defendant Patterson may be restrained from
offering to sell, or selling, any of the bonds or shares of stock in
the railroad company that may have been delivered to him ; and
that he may be compelled to surrender the same to the construc-
tion company, averring that he had full notice of the agreement
between the construction company and the railroad company.

No act is alleged to have been done, nor as intended to be
done, in this State, except the proposed sale by Patterson of
shares of stock and bonds issued to him under the second con-
tract alleged to have been made with him.

The contract between the construction company and the rail-
road company is one the validity of which must‘be determined
by the law of the State of Kansas. It was to be executed there
in all important particulars; it concerned a public work to be
constructed there, to which the cities and towns in that State
had made subscriptions, and all the rights, duties and obligations
of ‘the railroad company were derived from, or imposed by, the
law of that State, from which it received its corporate existence.
‘Whether a contract would there be valid, which seeks to transfer
all these rights, obligations and duties, together with the control
of the railroad company and of all the shares of stock and bonds
which it has the right to issue only for the purpose of build-
ing its road, either to the construction company or to a trustee
“for the benefit of persons entitled thereto,” in consideration of
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the covenants by the construction company to build the road, it
is not necessary for us to consider. If we assume it to be valid,
"and we certainly do not intend so to decide, the difficulty in the
plaintiffs’ case would not disappear. It would still be impossible
for us to enforce any specific performance of such a contract.

Much of the argument of the construction company treats the

subject-matter of the suit as if it only concerned the delivery of
the certificates of stock, or as if the suit might be thus limited.
The agreement to deliver these certificates canmnot be separated
from the rest of the contract, and the covenants on the one side
and the other are mutual and interdependent. The contract
as yet is entirely executory. K The fact that the construction
company has made some preliminary surveys, or has paid
$20,000 as a condition precedent to receiving the certificates of
stock, cannot take it out of this class of contracts. The work
contemplated has never been begun by the construction com-
‘pany, nor has the line ever been located. The delivery of the
certificates is a step only in the execution of a contract which
many years may be required to complete. To compel the rail-
road company to deliver the certificates, if we cannot hold the
construction company to the performance of the obligations it
has assumed, would be obviously unjust. If we are powerless
to enforce the contract, so far as burdens are laid by it on
the construction company and the covenants made by it, we
should decline to enforce any portion of it. Ross v. Union
Pacific Railway, Woolw. 26. South Wales Ratlway v. Wythes,
1K & J. 186, 202.

Nor, if we are unable to enforce the delivery of the certifi-
cates to the construction company, is there any reason why we
should interfere to prevent their delivery to the defendant Pat-
terson, with whom the second contract is alleged, or the sale of
the stock here by him. The ground urged for enjoining this is
that it may prevent the railroad company from performing its
obligations under the former contract with the construction com-
pany. Such right can be only incidental to our right to enforce
the original contract, and must depend upon that. Ross v.
Union Pacific Railway, ubi supra.

The question whether a contract for the construction of a rail-
way can ever be enforced, has been fully considered in many
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cases. [Ross v. Union Pacific Railway, ubi supra. Fallon v.
Railroad Co. 1 Dillon, 121. South Wales Railway v. Wythes,
wbi supra; and 5 DeG., M. & G- 880. Peto v. Brighton, Uck-
Jfield & Tunbridge Wells Railway, 1 H. & M. 468.  Greenhill v.
Isle of Wight Radlway, 19 W. R. 845. Port Clinton Railroad
v. Oleveland § Toledo Railroad, 13 Ohio St. 544. Danforth v.
Philadelphia § Cape Moy Raitlway, 8 Stew. Eq. 12. Whether
this contract is capable of enforcement has been also very fully
discussed in the case at bar. It has been argued that a court
of equity will not undertake to enforce such a contract, as it is
vague and uncertain in its terms, depending, as to these, on the
agreement of parties or third persons, as the time when, and
the places where, the construction of the road shall begin are
yet undetermined, as are its location and general route; and
especially as the continuous attention to details which would be
required, and the time which would be necessarily employed,
would render supervision practically impossible. These and
many other suggestions we have not had occasion carefully to
examine, as there are decisive reasons why in the present case
there can be no specific enforcement of the plaintiff’s portion of
the agreement, or of the covenants to be performed by it.

What the construction company agreed to do is to be per-
formed in another State, and directly concerns the administra-
tion of the local affairs of that State. This court cannot protect
the railroad company, by any decree which it can render, in the
rights which it must have against the construction company, if
the latter is to receive this stock. The liabilities which the rail-
road company is under in regard to the construction of the rail-
way in Kansas, as well as those which the construection company
has assumed, must be determined by the local law of that State,
as administered by its appropriate tribunals. At every step,
these must have the right to determine, as occasions for inter-
vention arise, whether the duty imposed upon the railroad com-
pany is being performed and the laws of the State observed.
The suit has relation to the performance by the construction
company on behalf of the railroad company of the chief functions
of the latter as a corporate entity, the building and operation of
its railway in Kansas. As to such a series of acts as are thus
involved, this court could cerfainly exercise no jurisdiction. It




KANSAS CONSTRUCTIGN CO. v. TOPEKA RAILRCAD. 39

cannot assume to direct how, when, or where the railway shall
be constructed, nor give any direction in relation thereto, nor
enforce the obligations which the construction company has un-
dertaken to perform in regard to it. Were this possible, the
difficulty would then be presented which arises from the fact
that the construction company is a foreign corporation, having
of right no existence here. Its organization is not subject to our
supervision, nor are its officers, its place of business or its prop-
erty within our jurisdiction. Its own rights, in making con-
tracts like that here presented, must depend on the local laws
which govern its creation, and, whatever these may be, we
have no such control over it that we could enforce any decree
against it.

This consideration presents also a decisive reason why, as
against the railroad company, the contract cannot be specifi-
cally enforced, even if the enforcement of it, with justice to
both parties, could be limited simply to a decree for the spe-
cific delivery of the certificates of the capital stock. The sub-
ject matter of such a claim has no analogy to one that might be
made upon a demand as for a debt due according to the gener-
ally recognized principles of law, where satisfaction is sought
out of property or rights within our jurisdiction, by reason of
the authority which the State has over that which is within its
limits, A judgment against a foreign corporation in another
State can be operative only to the extent of the property and
rights which are there found. Smith v. New York Ins. Co. 14
Allen, 836. The railroad company has no property which has
been attached in this proceeding, nor, so far as appears, any in
this State. It has no office for the general transaction of its
business, nor any officers for that purpose, except that it has es-
tablished an office for the transfer of shares of its capital stock.
Whether in a controversy between two persons as to which was
entitled to certificates of stock, or to their transfer from one to
another, this matter could be subjected to the jurisdiction of
this court, need not be discussed. This inquiry is whether it is
within the power, or a part of the duty, of this court to order
this foreign corporation to issue certificates of stock, so that
the construction company, or those to whom it assigns the cer-
tificates, may thus become members of the railroad corporation.
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Because this railroad corporation has appeared here by attorney,
it has not given this court any right to exercise authority over
its organization, its corporate functions, or the relations between
the corporation and its members, nor the right to determine
who shall be its members; and: this court is not invested with
any power by which its decree in such matters can be enforced.
The determination of the question who shall be entitled to ve-
ceive from the corporation certificates of its stock, so that they
shall thereby become members of it, is one which does not alone
affect the external relations of the corporation, but involves its
organic laws, which are necessarily local and require local ad-
ministration. Smith v. New York Ins Co. ubi supra.

In the case last cited it was held that this court would not
entertain jurisdiction of a suit in equity brought by a citizen
of Alabama, who had never lived here, against an incorporated
mutual life insurance company of New York, to restore him to
his rights under a policy upon his life issued by the defendant in
New York, he having failed to pay the premiums required by the
terms of the policy, although the defendant transacted business
in this Commonwealth, and had appointed an agent resident here
upon whom all lawful processes against the company might be
served, under the Gen. Sts. ¢. 58, § 68; and this upon the ground
that the bill sought to establish, by a judgment of this court, the
artificial relation of membership in a foreign eorporation involv-
ing mnecessarily the peculiar local statute laws of another State.
From the nature of corporate stock, which is created by and
under the authority of a State, the right or duty to issue it, like
the other attributes of the corporation, is governed by the local
law of the State from which it derives ifs existence, and not by
that of any other State.

The construction company, for the reasons we have heretofore
stated, is not entitled to a decree against the railroad corpora-
tion, ordering the certificates of stock to be issued to its trustee.
But the construction company further seeks a decree, which
shall forbid the railroad company from issuing its shares of stock
or its bonds to the defendant Patterson, shall enjoin the railroad
company from carrying out the contract with him, and shall
compel Patterson to reconvey any property he may have re-
ceived from the railroad company. None of the acts which the
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construction company desires thus to enjoin are, so far as is
shown by the bill, to be done in this State, nor is any of the
property here which is thus sought to be ordered to be recon-
veyed. It is averred, however, that Patterson is preparing to
sell the shares of stock in this State; and the construction com-
pany contends that this question arises in this State, as this
wrongful act thus sought to be prevented is to be done here.
But the’ considerations to which we have heretofore adverted
directly apply. If we cannot determine to whom this railroad
company shall issue its shares of stock, we, on the other hand,
cannot forbid its issuing them to those whom it chooses. If it
issues shares of stock by authority of the local law which. gov-
erns it, the sale of such shares in the ordinary mode should not
be interfered with. As we cannot establish and enforce the first
contract by any decree that we may make for its specific per-
formance, nor indeed pronounce authoritatively whether it is
one which should be established and enforced, as it concerns
so largely a matter of local law, and as it may be administered
by the local tribunals in the place where it was to be performed,
we ought not to interfere with the sale of the shares of stock,
should any be issued to the defendant Patterson.
Bill dismissed.
G. 0. Shattuck & H. W. Swift, for the plaintiffs.
W. Gaston & C. L. B. Whitney, for the defendants.

C. H. CoveLL »s. T. J. LLouD & another.
Suffolk. Feb. 1. — April 6, 1883. Fierp & W. Arien, JJ., absent.

If a broker agrees to buy and hold certain stock for a customer, who pays a part
of the purchase money, agreeing to pay interest on the sums advanced by the
broker, and, in case the stock depreciates in value, to make a “margin” of a
certain sum per share in excess of the market price, this does not create the
relation of pledgor and pledgee between the parties; and if, after the failure of
the customer to make the necessary advances upon demand, the stock having
depreciated in value, the broker sells the same at the brokers’ board without
notice to the customer, he is not liable for a conversion of the stock.

ToRT, for the conversion of twenty-five shares of the capital
stock of the Manhattan Elevated Railway Company. Trial in




