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Esterbrooks,385. Swan v. 16 520. This case has been onceGray,
court,this and is 119 429.before in Mass. Whetherreported

the in would be a bar to an action on thedischarge bankruptcy
“or toon the answer all andsecurity givenjudgment damages

costs,” such onif were the citation on the writany given issuing
error, or whether the defendant can the of the dis­of effecttry

the ofin a writ auditabankruptcy uponcharge judgment by
notwe have considered. The effect of the inquerela, discharge
the triedcould not bebankruptcy upon uponjudgment properly

9Witham, Allen,motion. See 572.Foss v.
overruled.Exceptions

CompanyEastern Railroad ConstructionKansas and
Railroadanother vs. and WesternTopeka,& Salina

Company & others.

Allen, JJ.,6, absent.25, April Field & W.26. 1883.Suffolk. Jan.
Holmes, J., notdid sit.

company equitymaintain a bill in in this Common-foreign cannotconstructionA
foreign corporation a thisrailroad and citizen of Common-against awealth

of aperformance a in contract for thespecific covenantwealth, to enforce
performedpayment of work to beof stock incertificatesdelivery of andbonds

state, by injunctionforeignin and to thecompany a restrainby the construction
disposing shares of stock and bondsfrom here ofCommonwealthcitizen of this

him in ofalleged have been delivered to violationcompany, tothe railroadof
corporation an in thisalthough has office Com-plaintiff’s rights, the railroadthe

stock, byappearedcapital and hasitsof shares ofthe transfermonwealth for
attorney in the suit.

a construc-Devens, brought byis a bill inThis equity,J.
of Newof the Stateunder the lawstion organizedcompany,

Portsmouth, NewRollins of Hampshire,H.and WilliamJersey,
theofthe lawsundera railroad organizedcorporationagainst

and operat-for the ofof Kansas constructingState purpose
Patterson, of Bos-therein, Charles G.anda railroad againsting

Arnold, of CouncilCommonwealth, andin this Westonton
theanus onGrove, bycomes before appealKansas. The case

court,of thisadecree, justicea made singlefrom byplaintiffs
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defendants,filed the several anddemurrers order-bysustaining
the bill to be dismissed.ing

made thecontract between constructionThe forth abill sets
with aand the railroad togethercompany,company supple-

it,contract, we treat as a of which thewhich part bymentary
build,construction to certain terms andagreed uponcompany

conditions, Kansas,in and the railroada wasrailway company
to therefor its issue of bonds at the ofwhole ratepay mortgage
$17,000 stock,mile, of itsand seventeen twentiethsper capital
less the amounts to andto be delivered certain cities towns
which had made therefor. the terms of theBysubscriptions
contract, the construction was not to build thecompany only
road, Arnold,but to to as fortrustee certain entitledpay persons
thereto, $20,000.the ofsum theseWho were does notpersons

but are described as hadfully appear, whothey persons previ-
to, for,rendered services or advanced theously railroadmoney

$20,000,sumof the of thecompany. certificatesUpon payment
for seventeen twentieths of the stock were to be handedcapital
to the Rollins, to ofhold as trustee theplaintiff construction

to be to todelivered it as from time thecompany, time general
of themanager railroad direct. The construc-mightcompany

tion was to receive theall which the rail-company property
hold,road with all thecompany might together subscriptions

which had towns,been made cities or the sum ofby except
$34,000, trustee;be and,which was to to asArnold aspaid

“ thereto,”such trustee for the benefit of those entitled Arnold
towas tenreceive cent of theof the constructionper profits

company.
The bill avers that the railroad has refused tocompany per-

contract;itsform of this itthat has sincepart made a contract
thewith defendant Patterson for the construction of the same

bonds;to be for ofin- shares stock andpaid andrailway, that
Patterson now the for inadvertises same sale Boston. The bill

$20,000further Arnold,avers the of the to and thepayment
theof construction to do allwillingness on itscompany part yet

to be done in the construction of the road. The contract be-
tween the construction and the railroad is ancompany company

and,one, in not tocomplicatedexceedingly respects,many easy
be construed. The outline we thus with such of itshave given,
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hereafter, isto. be referred sufficient foras thedetails may
this opinion.ofpurpose

is that the railroadthe bill and Ar-of companyThe prayer
contract,to their toperformbe compelled specificallynold may

to the as are bound toplaintiffsall such conveyances theymake
asdo all such acts are formake, toand necessarygenerally

contract; and that the railroad com-out the especiallycarrying
twentieths of theto deliver seventeenordered cap-now bepany

stock, therefrom,todeductions it was entitled makeless theital
Rollins, as trustee for the constructionto the plaintiff company,

theto defendant Arnold as trustee forthreeand twentieths
is,The furtherthereto. that railroadentitled the.prayerthose
frombe restrained actsinjunctionby doing anymaycompany

Patterson,with the orits contract defendantunder so-called
bonds,of its orof its shares stock or otherto him anydelivering

Patterson bethat the defendant restrained frommayproperty;
thesell, of bonds or shares of into or stockselling, anyoffering

him;have been tothat delivered andrailroad maythe company
to samesurrender the to the construc-he be compelledthat may

he fullthat had notice of thetion averring agreementcompany,
and the railroadbetween the construction company company.
done, asto have been nor intended to beisNo act alleged

State, the sale Patterson ofdone, in this except proposed by
to him underand bonds issued the second con-of stockshares

him.have been made withtotract alleged
the construction and the rail-contract betweenThe company

one the of which must determinedis "beroad validitycompany
It to bethe of Kansas. was executed therethe law of Stateby

it concerned a work to bein all particulars; publicimportant
there, to which the cities and towns in that Stateconstructed

the duties andand all obligationshad made subscriptions, rights,
from,were or thederived by,of the railroad company imposed

State, existence.from which it received itsthat corporatelaw of
to transfervalid,there be which seeksa wouldWhether contract

duties, the controlwithandthese obligations togetherall rights,
the of and bondsand of all shares stockof the railroad company

of build-for thethe to issue onlywhich it has right purpose
trusteeroad, the construction or to aits either to companying

thereto,” in ofof entitled consideration'“for the benefit persons
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to road,the construction thethe covenants build itby company
valid,for us to consider. If we assume it tois not benecessary

decide,do intend so to theand not in thewe difficultycertainly
It would benot stillcase would disappear.plaintiffs’ impossible

for to of such a contract.us enforce any specific performance
ofMuch of the the construction treats theargument company

suit as if it concerned the oftheof onlysubject-matter delivery
or suitstock,the of as if the be thuscertificates limited.might

cannotThe to deliver these certificates beagreement separated
contract, the covenants on thefrom the rest of the and one side

and the mutual and Theother are contractinterdependent.
as is The fact that the constructionyet executory.entirely .

has made some or hascompany preliminary surveys, paid
$20,000 toas a condition the certificates ofreceivingprecedent
stock, take ofcannot it out this class of contracts. The work

has never been the construction com-contemplated begun by
' nor has the line ever been located. The of thepony, delivery

is in ofcertificates a the execution a contract whichstep only
be to To theyears may rail-many required complete. compel

certificates,toroad deliver the if we cannot hold thecompany
construction the ofto the itcompany performance obligations

assumed,has would be If we areunjust.obviously powerless
contract,to soenforce the far as burdens are laid onitby

and it,the construction the covenants madecompany weby
should decline to enforce it.of Ross v.any portion Union

26.Woolw. South Wales v.Railway, Railway Wythes,Pacific
186,1 K. J. 202.&

Nor, if we are unable to enforce the of the certifi­delivery
tocates the construction is therecompany, reason weany why

toshould interfere theirprevent to thedelivery defendant Pat­
terson, with whom the second contract is or the ofalleged, sale
the stock here him. The forby ground isurged thisenjoining
that it the railroad frommay prevent itscompany performing

under the former contract thewithobligations construction com­
Such can be incidental ourtopany. right toonly enforceright

contract,the and mustoriginal that. v.depend upon Ross
Union ubiRailway, supra.Pacific

whether aThe contract for thequestion construction of a rail-
enforced,ever be hascan been considered inway fully many
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cases. Ross v. Union ubi Fallon v.Railway, supra.Pacific
Dillon,Railroad Co. 1 121. South Wales v.Railway Wythes, ubi

DeG.,and 5 M. & G. 880. Peto v. Brighton, Uckfieldsupra;
Wells 1 H.Tunbridge & M. 468. GreenhillRailway, v.&

19Isle R.Wight W. 345. Port Clinton RailroadRailway,of
Railroad,v. Cleveland Toledo 13 Ohio St. 544. v.& Danforth

3 Stew. 12.Cape May WhetherPhiladelphia & Railway, Eq.
this contract ofis enforcement been alsocapable has very fully
discussed in the case at Itbar. has courtbeen .that aargued
of will not contract,undertake to a as it isenforce suchequity

these,terms,and uncertain in its onto theasvague depending,
when,of or third theas time andagreement parties persons,

where,the the construction of road shall areplaces the begin
undetermined, route;as are its andlocation andyet general

as bethe to which wouldcontinuous attention detailsespecially
and therequired, time which would be employed,necessarily

would render These andsupervision impossible.practically
other tooccasion carefullywe have not hadmany suggestions

examine, as there in the caseare decisive reasons presentwhy
ofthere can be of theno enforcement plaintiff’s portionspecific

it.the beor of the covenants to byagreement, performed
is bethe to do to per-What construction agreedcompany

State,formed in concerns the administra-another and directly
cannottion of This courtthe local affairs of that State. protect
render,it in thecandecree whichthe by anyrailroad company,

ifthe construction company,havewhich it must againstrights
the rail-whichThe liabilitiesthis stock.the latter is to receive

of the rail-theto constructioninroad under regardiscompany
construction companywhich theKansas, thoseasin as wellway

State,of thatlawthe localassumed,has must be determined by
Attribunals. every step,as administered itsby appropriate

determine, for inter-occasionsasthese must have the toright
railroad com-thearise, thevention uponwhether imposedduty

observed.the Stateofthe lawsis andpany being performed
constructionthebyhas to theThe suit relation performance

chief functionsof theon of the railroadbehalf companycompany
ofand operationthe the buildingof latter as a corporate entity,

thusof as areactsin As such a seriesits toKansas.railway
Itnoinvolved, jurisdiction.this court could exercisecertainly
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how, when, or the shallcannot assume to direct where railway
thereto, norconstructed, nor direction in relationbe give any

un-which the construction hasenforce the companyobligations
it. this theto Wereto in possible,dertaken regardperform

factbe which arises from thethenwould presenteddifficulty
is a corporation, havingconstruction foreignthat the company

is not to ourhere. Its subjectof no existence organizationright
officers, business or itsits ofare prop-nor its placesupervision,

in con-Its own rights, makingwithin our jurisdiction.erty
on the local lawsmusthere dependtracts like that presented,

be,creation, and, whatever these weitswhich maygovern
we could enforce decreeover it thathave no such control any

it.against
aalso decisive reason asThis consideration presents why,

the contract cannotthe railroad becompany, specifi-against
it,of toenforced, even if the enforcement -with justicecally

forlimited to a decree theboth could be spe-parties, simply
thecific the certificates of stock. The sub-ofdelivery capital

of to bematter such a claim has no one thatject mightanalogy
made a as for a debt due to thedemandupon according gener-

law,of where satisfaction isally recognized principles sought
out of or our ofwithin reasonrights jurisdiction,property by
the the State has over that which is within itswhichauthority

a inlimits. A anotheragainst foreign corporationjudgment
to thecan be the extent of andState operative only property

there found. v. New Yorkwhich are Smith Ins. 14Co.rights
Allen, 336. The railroad has no which hascompany property

nor,been attached in this far inso asproceeding, appears, any
has no office for thethis State. It transaction of itsgeneral

nor officers for that it es-business, that hasany purpose, except
office the of sharestablished an for transfer of its stock.capital

in a between two as toWhether which wascontroversy persons
stock, or to theirto certificates of transfer from one toentitled

be to theanother, this matter could ofsubjected jurisdiction
iscourt, This whether it isnot be discussed.this need inquiry

ofof the this court to orderor athe part duty,within power,
stock, so thatto issue certificates ofthis corporationforeign

to whom it cer-or those thethe construction company, assigns
members of the railroadbecometificates, thus corporation.may
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Because railroad herethis hascorporation appeared by attorney,
hasit not this court to exercise overgiven any right authority

functions,itsits or the relations betweenorganization, corporate
members,the and nor toits the determinecorporation right

members;shall be its and this court is notwho invested with
which its decree in such matters can be enforced.any power by

re­The determination of the who shall be entitled toquestion
of stock,certificates its so thatceive from the corporation they

it, is one doesmembers of which not aloneshall becomethereby
of the but itsrelations involvescorporation,affect the external

local and ad­laws, which are localrequirenecessarilyorganic
Co.New York Ins ubiSmith v.ministration. supra.

held thatit was this court would notlast citedIn the case
a suit inof a citizenequity brought byentertain jurisdiction

here,lived anAlabama, who had never againstof incorporated
York,of New himto restore tolife insurance companymutual

a his life issued the inunder defendanthis uponrights policy by
to theYork, failed thehe premiums requiredNew having pay by

the defendant transacted businessof the althoughterms policy,
Commonwealth, hadand an resident herethis appointedin agent

lawful the bewhom all againstprocesses company mightupon
68;58,served, c. and thisthe Gen. Sts. theunder upon ground§

establish, court,to a of thisthe thejudgmentthat bill sought by
of in arelation involv-artificial membership foreign corporation

the local statute oflaws another State.necessarily peculiaring
stock,of which is created andthe nature corporateFrom by

it,State, or to issue likethe rightunder of a dutythe authority
is the localbyof the corporation, governedthe other attributes

existence,its and notit derives byfrom whichoflaw the State
of other State.that any

havereasons we heretoforefor theThe construction company,
the railroada decreestated, corpora-entitled to againstis not

toto be its trustee.of stock issuedtion, the certificatesordering
decree,a whichfurther seekscompanyBut the construction

stockfrom its shares ofissuingthe railroadforbid companyshall
Patterson, the railroadshall enjointhe defendanttoor its bonds

him, and shallthe contract withoutfrom carryingcompany
he have re-maypropertyto reconvey anyPattersoncompel

the acts theNone of whichthe railroadfrom company.ceived
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are,to far as isthus sodesires enjoinconstruction company
bill, State, is of theto done in this northe be anyshown by

to be recon-is to be orderedwhich thushere soughtproperty
averred, however, is tothat Pattersonis preparingItveyed.

State; com-stock this and the constructionsell of inthe shares
State,in as thisarises thisthat thiscontends questionpany

here.is to be doneto beact thus preventedwrongful sought
we have heretofore advertedto whichBut the' considerations

to this railroadwe determine whomIf cannotdirectly apply.
stock, we, hand,otherits of on theissue sharesshallcompany

If itto those whom it chooses.its themcannot forbid issuing
lawof the local whichstock gov-shares of authorityissues by

mode should nottheit, of such inerns the sale shares ordinary
the firstand enforceAs cannot establishbe with. weinterfered

make for itsdecree specific per-that wecontract mayby any
itwhether isformance, nor indeed authoritativelypronounce

itenforced, as concernsone be andwhich should established
belaw,of as it administeredso matter local anda maylargely

it to betribunals in the where wasthe localby performed,place
stock,of ofwe not to interfere with the sale the sharesought

should tobe issued the defendant Patterson.any
dismissed.Bill

H. Swift,O. Shattuck for theG. W. plaintiffs.&
C. L. B. for the defendants.W. Gaston Whitney,&

H. vs.C. Covell T. J. Loud & another.

6,April1. Allen, JJ.,Feb. 1883. Field &Suffolk. W. absent.

buyagrees customer,a and paysIf to hold certain stock for a partbroker awho
money,purchase agreeing pay byof the to oninterest the sums advanced the

”“broker, and, value,depreciates marginin case the instock make a ofto a
per price,certain sum in excessshare of the market this does not create the

pledgee if,pledgor parties;andrelation of between the and after the failure of
necessary demand,upon havingthethe customer to make advances the stock

value,depreciated in the broker sells the same at brokers’ board withoutthe
customer, henotice to the is not liable for a conversion of the stock.

Tout, thefor conversion of of thesharestwenty-five capital
of the Manhattanstock Elevated Trial inBailway Company.


