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FitchburgMargaret Tully, administratrix, vs. Railroad
Company.

March 6, JJ.,Allen,Field &1883. W. absent.Feb. 1.Middlesex.

corporation personal injuriesagainst railroad fora occa-At of an actionthe trial
intestate, by engine belong-by being astruck locomotiveplaintiff’sthesioned to

foot,defendant, crossing appeareditthe railroad on that theing whiletheto
straighttrack adaytime; that the railroad was foroccurred in theaccident

struck,crossing the intestate waswheretheof five hundred feet fromdistance
came, slightlyand curved toengine then so asin direction which thethe from

greater distance; ita much thatapproaching forpermit train to be seenan
fence, through which the intestateapostscertain set inwas sixteen feet from

upon enginerailroad, railnearest which thegoing uponpassed in the to the
rails; onlycame, and the witness who saw thefeet between theand about five

moving quickly.hethat wasintestate at the time of the accident testified
Held, jury the evidence wouldthat the should have been that notinstructed

finding of due care.warrant a that the the exerciseintestate was in
personal injuriesagainst corporationaAt the trial of an action forrailroad occa-

plaintiff’sintestate, by bybeing engine belongingthesioned to a locomotivestruck
defendant, plaintiff negligentto the the contended the defendant was inthat not

steam-whistle;ringing sounding speedthe hell or the and thethat was unreason-
only upon pointable. The witness the first testified that he did not remem-

ber whether or not he heard the bell onlyor whistle. The evidence as to the
speed One,rate of came from two stop,witnesses. who saw the train testified
stopped forty fifty yardsthat it or crossingfrom the where the intestate was

train,struck. The other witness testified that he noticed that the after it had
stopped, yards placewas about three Held,hundred from the of the accident.

negligencethat was not partthere sufficient evidence of on the of the defendant
againstto awarrant verdict it.
against corporationAt the of an personaltrial action injuriesa railroad for occa-

plaintiff's intestate, by being bysioned to the engine belong-struck a locomotive
defendant,ing plaintiffto the if provingfails tothe sustain burden ofthe

defendant,negligence part drawn,on the of the no inference can be adverse to
defendant, engineerthe from the chargefact that the and fireman who were in

engine court,of the at the time of in andthe accident were were not called as
bywitnesses the defendant.

that, against corporationThe fact in personalan action a railroad for injuries oc-
plaintiff’s by being bycasioned to the a engine,intestate struck locomotive the

jury place occurred,took a view of the where the accident will not warrant the
facts,they acquired knowledgeinference that material which putof were not in

evidence, verdict,might especiallyand which theirhave influenced if the view
yearswas taken more than two after accident and at athe different ofseason

year; incorrect,they rejected observations,the or that as from their own the
testimony engineer,of a who ofcivil made measurements certain indistances

vicinity placethe of the of the accident.
against personalAt the corporation injuriestrial of an aaction railroad for occa-

intestate,plaintiff’s by being by engine,sioned theto struck a if thelocomotive
conflicting question injuries,isevidence on the whether the intestate survived his

jury.it should be submitted to the
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person,If a bywho has struckbeen a engine,locomotive in perfectlyremains a
unconscious death,condition until his entitled,his administrator is not in an

againstaction corporationthe owning engine,the to recover substantial dam-
ages, in the absence anyof evidence expenseof considerable or loss incurred

injurybetween the time of the and the death.

Tort, for personal occasionedinjuries to the intes-plaintiff’s
tate, John Tully, struck aby being locomotiveby engine belong-

to the defendant, at aing in Somerville. Atfootpath crossing
the trial in the Court, Rockwell,before theSuperior J., jury
returned a verdict for the and the defendantplaintiff; alleged

which inexceptions, theappear opinion.
Stearns,W. S. thefor defendant.
Bruce,G. A. F. Farrell with for the(M. him,) plaintiff.

Colburn, J. The first of the defendant is to theexception
of therefusal court to rule that there was no sufficient evidence

of caredue on the of the intestate.part plaintiff’s
It was the tofor show thatnecessary plaintiff affirmatively

care,her intestate thewas in exercise of due or at least that
conduct,there was in his either of oract tonothing neglect,
attributed,which the incould be whole or ininjury part. Chaf­

Railroad,v. Boston Mass. v.Lowell 104 108. BostonMayofee &
Railroad,­ Maine 104 Mass. v. Boston137. Allyn Albany& &

Railroad, 105 occurred inMass. 77. The accident adaylight,
p.o’clock, M., 31,few on 1880.minutes March Theresixpast

mist,there or other atmos­is no orwassuggestion fogthat any
condition, Theto interfere with the view. deceasedpheric

foot,on full over his ownlived was controlnear and havingby,
thefor distanceThe railroad track wasmovements. straight
deceasedfrom where the wasof hundred feet thefive crossing

came,the and thenstruck, from which trainin the direction
to betrain seenso to ancurved as approachingslightly permit

theIt was sixteen feet fromfor a much distance. postsgreater
infence, deceasedthe which the goingset in passedthrough

therailroad, which approach­the to the nearest rail uponupon
Thethe rails.ran, onlytrain and about five feet betweening

accident tes­the time of thewitness who saw the deceased at
that he wasIf we assumehetified that was moving quickly.

hour, the trainof four miles an and thatat the ratewalking
hour, then the trainmiles anwas at the rate of fiftyrunning

foot.he If wehalf moved amoved twelve and a feet while
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of on onefrom thefeet point danger,that it was eightsuppose
side,on the othertrack, the dangerthe to point beyondside of

thehundred feet ofonebeen withinmust havethen the train
itit, and wasfromhe incurred probablydangerdeceased before

less distance.within a
train, he warfor anto lookthe failed approachingIf deceased

100Railway,nor v. Old ColonyIn Gay­ Newportnegligent. &
“ insaid to beISToone can be208, ColtMr. JusticeMass. says,

a railroad trackhimselfof due care who uponthe exercise places
there is nothatobservationfrom actualthe assurancewithout

Railroad, ubiAlbanyBoston &In v.train.” Allynapproaching
“ is aA railroad crossing placeJustice MortonMr. says:supra,

a traveller on thethatcommon requiresof and prudencedanger,
use the ofone, shouldhe precautionas approacheshighway,

so,fails to do theIf heif a train isto see approaching.looking
of men at once condemn hisand experienceknowledgegeneral

train,for athe deceased looked heIfas careless.”conduct
inand suchthe trainseen approaching,must have proximity

the track and innot cross without thatcould danger,that he
in to cross. There nohe was attemptingcase negligent being

evidence, are of that thewe shouldconflict of haveopinion jury
would not warrantthat the evidence their find­instructedbeen

in the exercise ofintestate was duethat the care.plaintiff’sing
Railroad, ubiBoston &v. Albany supra.Allyn

of the defendant is to theThe next refusal of theexception
no evidencerule that there was sufficient tocourt to thatprove

careless orthe defendant was negligent.
was the toThe burden the ofupon plaintiff prove negligence

Crombie,12Lane v. Pick. v.the 177. BostonAllyndefendant.
Railroad, ubi The contention of the& Albany supra. plaintiff

is, in not the orthat the defendent was bellnegligent ringing
steam-whistle, and that the ofthe the train wasspeedsounding

These are the in which it isunreasonable. only points suggested
that the defendant was negligent.

The evidence the of the of the bellsubjectonly upon ringing
witness,or of the came from one and aswhistle wassounding

“ heard the sound of the train andfollows: I I coming,thought
it to me like the of the and about the bellsounded puffing engine,

disremember,heard it not.I cannot whether I or Isayringing
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I sowas excited at the time.” And in answer to the question,
“Did hear said,whistle?” heyou any “I don’t remember.”

evidence;This was all the and we are of that itopinion would
not warrant the in that the belljury was notfinding orrung,
that the steam-whistle was not sounded. If that,it is urged
if the bell had been or the sounded,-thewhistlerung witness

it,would have itremembered be with about themay urged,
force, that,same if the bell had not been nor the whistlerung

sounded, would,'the witness circumstances,under the have no-
omission,ticed the and remembered it. No infe-legitimate

rence can be other,drawn from the one or thetestimony way
and the drawto an inference could inend a mereattempt only
conjecture.

The evidence to the of ofas rate the train thewasonly speed
witness,of whoone saw the train itthattestimony stop, stopped

another,or from the and of hethatforty yards crossing;fifty
train,noticed that the after it had was about three hun-stopped,

dred from the of the accident. ofWe areyards place opinion
that no inference could be drawn from this evidence that the
train the at an unreasonable rate of Howpassed crossing speed.
soon would havethe train the state of thestopped depended upon

train, used,the oftrack and the of the kind brakesuponweight
to the orwhether be men theby engineerapplied by along

and,train, latter, theif the how men to thequickly responded
accident,and how after the thesignal, upon promptly, engineer

or the andthe brakes how soon hesignal, discov-applied gave
accident; theseered and there was nothe evidenceupon points

was there evidence ofNeither how soon awhatever. any given
could betrain at rate of undera speed stoppedgiven any given

cannot be considered a mattercircumstances, and this of com-
of that there wasWe are not suffi-mon opinionknowledge.

ofon theof the defendantcient evidence topartnegligence
it.verdictwarrant a against

that thethe draw infe-mightIt is plaintiff, juryurged by
and fireman who were infact that thefrom the engineerrences

court,ofthe time the accident inat wereof the traincharge
so,This wouldthe defendant. have ifand not called beenby

evidence tohad introduced sustain herthe tendingplaintiff
claim; not her caseshe couldbut prove by making allegations,
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because, ifthem theyto consider provedtheand juryasking
it.ofthe meanstrue, showinghaddefendantthenotwere

side.been eitherhave called bymightThese witnesses
takenhad athat, as the jurytheisIt contended by plaintiff

facts,of importanthad someview, knowledgehavemaythey
case, werein the whichevidenceaswhich might regardthey

court; thethat judgethe andofthenot within knowledge
sufficient evi-notthere wasruled thathavecould not properly

could not surecase, when he besustain thedence to plaintiff’s
that whole evidence.he knew the

cases, or crim­in all civilthe be allowedViews mayby jury
cases,in some170, 43; 214, And,11.c.inal. Sts. c.Pub. §§

toa or eitherview, requirehave to take partythe the rightjury
even in49, allowed capitalc. 49. Views arePub. Sts.it. §

495, 515. Common­v. Pick.cases. 9Commonwealth Knapp,
Webster, 5 Cush. 295.wealth v.

most, those for thecases, inIn and exceptperhapsmany
the offorof a view is allowedassessment damages, purpose

better and the evidencethe to understand applyenabling jury
this;court; toit isis in but not limitedwhich given necessarily

view,a a ain most cases of must ofand, necessity acquirejury
information, treatcertain of which asamount they may properly

Boston,in the case. Parks v. 15 Pick. 198.evidence Though
the a insuch,a from view beknowledge acquired by jury may

cases, as embarrass a court in thesome to passing upon question
the forof the of evidence to warrant a verdict thesufficiency

trial,aor a motion for for the reason thatnewplaintiff, upon
evidence,thethe verdict is or that the are ex-against damages

case,cessive, must, determine,ina each from theyet judge
case,of that whether he is so in ofcircumstances far possession

toall the evidence as him to actmaterial enable intelligently.
have hadThe fact that the a view nojury insuper-presents

trial,athe theable obstacle to new on thatgranting ground
evidence,isthe verdict the or the excessive.against damages

465.v. 10 Met. Railroad v. East­Harding FitchburgMedway,
Allen,Railroad, 98.ern 6

case,In the to see the fromwe are unable thatpresent jury,
view,the could of material factshave acquired knowledgeany

court,which not in or thatwere in theevidenceput presiding
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could have that had suchjustice supposed they knowledge.
view was not taken untilThe more than two after theyears

accident, and aat different season of the year.
It is the that theby plaintiff,suggested have re-jury might

Elliot,the of incorrect,as fromjected testimony their own
cannot thatobservations. We this issay but it isimpossible,

so as to littlerequire attention. Elliothighly improbable was
measurements,a civil and made andengineer, the material part

was,of his that for the of feet,distance five hundredtestimony
Boston,towards from the fence,in the northeast the rail-posts

road and rails were He must have testifiedstraight. after the
view, hisas measurements notwere made until the ofevening

view,ofthe the and it cannot with reason beday thatsupposed
tothe undertook not inas accordance with theirjury reject, pre-

observations,vious the sworn measurement of angeneral engi-
neer, which, so far as the did not atappears, plaintiff question
the trial.

nextThe of the defendant is to the refusal ofexception the
court to rule there nothat was sufficient’evidence that the plain-
tiff’s intestate survived his a toinjuries sufficient time enable

tothe maintain this action.plaintiff
of thatWe are there was thisevidenceopinion upon subject

to be submitted to the There was some conflict in thejury.
itand is not determined how thefar motionstestimony, readily

life,and testified tosounds indicated or how far indicatedthey
mere muscular contractions a violentspasmodic accompanying

or how far have been causeddeath, thethey may by moving
If struck,the intestate lived after he was thebody. though

brief, the oftime be cause action survived. v.might Bancroft
Allen,Railroad, 11Worcester 34.Boston &

last of the defendant is to the refusal of theThe exception
to rule there was no sufficient evidence to thatprovecourt that

the was entitled to recover substantial damages.plaintiff
have beenthink instruction should in substanceWe this
case.her Allthat the had maintainedgiven, assuming plaintiff

in athat the intestate remainedthe evidence tended to show
struck, sowas thatstate ever after heunconsciousperfectly

or mentalcould recovered for suffering;be physicalnothing
or lossconsiderableand there evidence of expensewas no any
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death. Ken-between the struck and hisincurred time he was
mu-Mass. 90.v. 125Sugar BodilyStandardnedy Refinery,

intestate, hadwhowas not an element of to thetilation damage
death-blow, unconscious.his and ever after remainedreceived

must be aas therehave all theWe upon questions,passed
trial, different,the be and decidingnew at which evidence may

the sameone others to comeleave themight up again, upon
as sustained.facts now presented. Exceptions

Norman S. vs. P.Jewett Silas Brooks.

JJ.,8, Allen,Middlesex. Jan. March absent.31. 1883. Field & W.

B., byA. aIf makes contract with the which B. is to cultivate A.’s farmterms of
date,year and, year,on shares for one a end of the A.from certain before the

contract,premises, him goorders B. off the under the andrefuses to allow to on
person by year,lets the land to a third B. toa for a is entitledwritten lease

against A., damagesmaintain an action at once as the value ofand to recover
contract.the

plaintiffOn the issue of the value to the of a contract which the defendant has
broken, hypothetical questiona expert accuratelyto an which not statedoes
the terms of the contract is inadmissible.

Holmes, J. The defendant made a contract with the plain-
tiff, the terms of which theby was to cultivate theplaintiff
defendant’s farm on shares for one from 1, 1880.year April
Before the end of the onyear, 15, the1880, defendant or-July
dered the off theplaintiff refused topremises, allow him to ongo

contract,under the and let the land to a a writtenstranger by
lease for a On theyear. 22d of the same the plaintiffJuly,

action,this andbrought verdict,had a the defend-subsequently
ant a number ofalleging exceptions.

The first was to the that,refusal to rule on thejudge’s plead-
this action couldings, not be maintained. The of thisground

be,seems to thatexception a on shares is a ofsortletting part-
and that no actionnership, at canlaw be maintained abefore

But, even ifwinding up. there was a which wepartnership,
do not mean to this rule has noimply, to theapplication present

Itcase. whenapplies the matter of claim turnsthesubject


