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suit,were entitled to the avails of the she could receiveplaintiff
use,them to her own if suchthem and should beappropriate

the of thedecree Probate Court.
The bill rests an of defendant tofailure theupon alleged per-

court,as in exerciseform his duties administrator. This the of
its is not the tribunal for theoriginal jurisdiction, appropriate

dismissed,Bill with costs.inquiry.
C. A. forBenjamin, the plaintiff.

Moulton,II. P. thefor defendant.

Bigaouette HenryNoel vs. Paulet.

13,1878; Jan. 3, 1883.Nov. Sept. 15, 1881 Allen,Suffolk. C. Colburn
Holmes, JJ-,& absent.

mayA wife,husband maintain an action for the loss of the consortiumwith his
personagainst her,a who has criminal conversation with suchwhether conver-

consent,with althoughsation is or without her and the act caused no actual loss
herof service him.to

Tort in four counts. count forThe first was seduction of
wife;the the second and fourth were forplaintiff’s assaults

her; and the third was for a theupon rape: whereby plaintiff
comfort, assistance,lost her and benefit. Writ datedsociety

9, Court,1877. Trial in the J.,beforeApril Superior Rockwell
who billallowed a of in substanceexceptions, as follows:

The witnesses were the andonly his wife. The wifeplaintiff
testified that the was aplaintiff inworkman the of thefactory
Smith American Organ in a subordinateCompany, capacity,

defendant,under the and that the in the habit ofwereparties
wives;each othervisiting that onwith their someoccasionally

occasions, 5, 1876,to the defendant told thepreviously July
wife that heplaintiff’s would fromturn her husband theaway

if visits;she refusedfactory to receive defendant’s that onthe
5, 1876, her;the defendantJuly and ravishedviolently forcibly

that he also showed her a threatened toandimmediately pistol,
shoot her if husband;she should ever tell her she was atthat

child;that fourtime months with that child washerpregnant
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11, 1876; 16, 1876,born thaton December on December she
first her oftold husband what had occurred between her and

defendant,the threeand afterwards the was dis-days plaintiff
defendant;from thethe thatcharged afterfactory by shortly

1876,5, the saw black andJuly blue marks hisplaintiff on
ill;wife’s arms and and observed that she was that shelegs,

had no and her;no servant to assistkept andphysician, they
that she attended to and her domestic du-performed ordinary
ties in her husband’s from timethe of the assaultfamily up

confinement,time of herto the but that her ofperformance
these duties was attended with and topain herself.difficulty

facts,The also testified to some of the above and thenplaintiff
his case.rested

contended,The defendant the all the materialforegoing being
case,in therethe that was not sufficient evidence oftestimony

toa loss of the wife’s services enable the to maintainplaintiff
this action.

that,ruled as there no toThe was evidence thejudge support
with wife,count the defendant theseducingcharging plaintiff’s
tothe evidence the counts for assaultand as andapplicable rape

no of service was caused to thethat loss theplaintiff,proved
maintained; and directed verdictnot be a for theaction could

The alleged exceptions.defendant. plaintiff
bar, 1878,at the in NovemberwasThe case argued by

Jr., for the andSargent,H. B. W. P.plaintiff,A. Russ by§■
defendant; and afterwards onwas submittedfor theHarding,

the counsel.samebriefs by
Allen, cannotThe maintain this forW. J. actionplaintiff

he must that some ofan to the wife only; proveinjury right
or of hisconduct wifein the has been violated.ownhis person

wife,of andthe master his canhusband is not maintain noA
as his servant. Hisof her services interest isfor the lossaction

—consortium, the to therightthe wordby conjugalexpressed
wife, to her inof the and aidcooperationcompany,fellowship

to aacts of a wife arerelation. Some strangerconjugalevery
the husband’s andinvasions of right,of themselves necessarily

him,him; or notothersto injure accordingmay mayinjurious
cases,and, in thesuch conse-injuriousto their consequences,

theit must be shown that husbandandmust be proved,quences
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assistance of the wife. This islost the andactually company
of a in 3illustrated in the to husband Bl.statement injuries

139, 140, such are to beCom. where saidinjuries principally
“ wife;abduction, a man’sthree: or oraway adultery,taking

her; and orcriminal conversation with otherwise abus-beating
her.” first two of to hus-The are themselves theing wrongs

band, isand his of vi et armis.action Inby trespassremedy
“are,others,to the the author’s If it com-words be aregard

assault,mon or law thethe usualbattery, imprisonment, gives
armis,to virecover action etremedy damages, by trespassoaf

which must be in the thenames of husband and wifebrought
but theif or other bemaltreatment enor-jointly: beating very

mous, so that the husband is for time ofthereby deprived any
wife,the ofand assistance the the law thencompany gives

him a ofan action in nature ofseparate by trespass,remedy
case,an action the for this illupon consortiumusage, quadper

amisit; in which he shall inrecover a satisfaction damages.”
states,He as one of the circumstances the inaffecting damages

“an foraction the or otherwise of wife,seduction theadultery,
onfounded her behavior and character.”previous

It is usual in actions for criminal conversation to theallege
wife,ofseduction the and the ofalienation her affec-consequent

tions, assistance,of herand loss and and sometimescompany
services;her but these are matter ofof soaggravation, except

far theas are statement of a inference from the factthey legal
itself, and actual of them is not toproof the hus-necessary
band’s of The loss of isright action. the consortium presumed,

the seducer,wife have herself oralthough been themay may
not have been with the A husbandhusband. who isliving

wife,from his if he not renounced hisliving has maritalapart
action,can maintain the isrights, and it not for himnecessary

affection,to alienation of the wife’s or actual lossprove of
her and East,assistance. v.society See Chambers 6Caulfield,
244; 198;Webster,v. P. v.Wilton 7 C. & Yundt Hartrunft, 41
Ill. 9. The essential to the husband consists in the de­injury

—of bed,filement the in the of hisinvasion exclusivemarriage
to wife,marital intercourseright with his and to his ownbeget

children. This the loss hispresumes of the consortium with
wife, of incomfort her in that in which hissociety respect right
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is and actions ofexclusive. thisAlthough nature havepeculiar
ofbeen where the alienation the wife’sbrought affec-generally

tions, and assistance,and of heractual society havedeprivation
husband,the to thebeen it is thatprominent yetinjury plain

wife,the seduction her toof the violate herinducing conjugal
duties, that,and the from are not the foundationarisinginjuries
of the action. The form of action isandoriginal approved

and,armis, form whenvi et this wastrespass adoptedthough
wife, reason,consent itthe act the of the was for thewas with

Holt, that “the theas lawChiefby indulgesJusticegiven
of for thehusband with an action assault and battery injury

of wife,it be his becausehim,done to with consentthough
suchher a in case to thethe law will not allow consent preju-

husband,her because of the interest he has in her.”dice of
809;78; Holt,Grallisard, Mod. 2 Ld. 50.v. 7 Raym.Rigaut

2;1; F, 2C, and Chit.See also Bac. Ab. Trespass, Marriage,
Rel. fact thatPl. Am. 855. Reeves Dom. 63. The(18th ed.)

case, action,ofand not was the form even when thetrespass,
wife,ofthe the for thewas seductionwrong byaccomplished
consent, andreason that wife was deemed ofthe incapable

to“force and were in law thisviolence supposed accompany
ofthat the cause action arose fromatrocious indicatesinjury,”

wife,the of the and not from in­acts committed personupon
—mind,her that the offluences exerted thecorruptingupon

mind the was andrather the of wife thethan originalbody
to the husband.essential wrong

action be maintained the evi-think that this uponWe may
comfort, assistance,offor the actual lossoffered, notdence

and asbenefit, in the second fourth countsand alleged■society
them,in theforth but for lossof the assaults setconsequences

the is from criminalwife which impliedof the consortium with
her will.her, whether with or againstconversation with

Exceptions sustained.


