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decision of this case that there was not a scintilla of toevidence
show such contract. On the the of theany testimonycontrary,

which was the evidence in the as tocase the termsplaintiff, only
contract,of the was,shows that it as set out in the firstclearly

count, that the defendant should the estate offered for salebuy
account,on and it is of no other construc-joint susceptible

tion.
made, ifthe effect of the contract which was it hadThough

be that thebeen in would would become thewriting, plaintiff
estate,of undividedowner an half of the this does notequitable

contract into a contract to an undivided half asthechange buy
To declarethe of the the contract as suchagent uponplaintiff.

variance,a and is a mere the statute.creates evasion of
■ instructed theThe court should have as thatrequested,jury

statute,the and that thethe contract was within plaintiffproved
action.not his sustained.could maintain Exceptions

Osborne, (H.T. M. E. withO. P. HurlburtThompson
the defendant.forthem,)

Ives, Jr., E. forB. Harmon with thehim,) plaintiff.S. (J2.

administrator,Bates, vs. Atkins H.B. Bates.William

Allen,Jan. 9,9, 1882 Holmes,1883. C. &Essex. Nov. Colbukn
JJ., absent.

memoryin of him-provided in will for the erection of aA his monumenttestator
will, which, -givingwife, left a afterhis at a cost named. His wifeandself

“following residuary Mylegacies, clause: housespecific contained theseveral
sold,furniture, everything ifplate, to be there shouldfixtures andsilverand

mymonument,enough my a I wish to havehusband’s estate forfromnot be
moneygranite, .... if there beof shouldmoney expended a monumentfor

Hope, Faith anda ofmy estate. I want mementoenough husband'sfromleft
estate, name cut on themy and hisexpenses ownCharity, to be taken fromthe

beautify keepkept andin trust tosteps, left I wish it to bethe remainder
Held,strictly through.” thatgood I wish this to be carriedin order.itthe

property should bethat her house and otherto directtestatrix intendedthe
by husband’serecting provided for herthe monumentpurposefor the ofsold

pur-thatshould not be sufficient forproceeds, in case his estatewith thewill
estate,purposethat, money enough from histhat; was forpose in case there

estate,expense which was toerected, ownat the of herbewas toa memento
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design Charity, upon wasHope,be a of Faith and which husband’s nameher
cut; topropertyto be in trustand that the her was to be heldremainder of

beautify keepand in order the monument.
will,provision establishing preservation,A in a anda fund for adornmentthe

repair structure,private perpetuityaof for a use notmonumental creates a
charitable, isand void.
right, given by will, property objectA a to sell an which cannot be accom-for
plished, cannot itself be exercised.

Devehs, J. The in this ancase arisesquestion upon alleged
defendant,breach of contract the in to a con-decliningby accept

Salem,from the of a certain and inhouse landveyance plaintiff
he in sum,which had to afor fixedwriting agreed purchase upon

a deed thereof. The deed tendered is inreceiving satisfactory
form, and executed asthe administratorproper duly plaintiff,by

annexed;with willthe but defendant deniesthe that the plain-
tiff thehas to sell inthe said real estate his asright capacity
administrator, and asserts thethat instrument tendered does not

a title. The of the toadministrator sell theconvey good right
estate,real which was a of that of which Mrs.part Hannah M.

seised,Johnson died the clause of herdepends upon residuary
will, which has husband,been admitted to Her Williamprobate.

Johnson,O. her,had died before and his hadwillby provided
for the erection of a monument in of himself and hismemory
wife, at of $3500.an The sum ofexpense $3000 was to be ex-

monument,for the andpended $500 to be retained in the hands
of trustees. This monument has constructed,since been sub-

like that described Johnson,in the willstantially of Mrs. at an
$3000,of aboutexpense from the funds of the estate,husband’s

and the $500sum of inremains the hands of the trustees named
in his will for its and forrepair, the lot whichbeautifying upon

stands,it is morewhich than sufficient for that purpose.
In to this noregard bequest, is and itquestion ispresented,

to be considered as itonly bear themay upon ofinterpretation
Mrs. Johnson’s will. This was made when some un-apparently

existed whether hercertainty husband’s would be suffi-property
cient to for hisallprovide Afterbequests. abestowing large
number of the occurs,specific legacies, which,clauseresiduary
as written and ispunctuated, Ifquite mereunintelligible.

in will makechanges thatpunctuation which other-intelligible
so,wise is not and if the thus evolved ismeaning inapparently
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will,accordance with the the orof the sen-general phraseology
tence in found,which it is it bemay safely adopted.

“The furniture,houseclause as follows: andisresiduary My
silver sold,to be iffixtures andplate, their shouldeverything
not be monument,for afrom husband’s estateenough I wishmy
to have for a monument of withmy money expended granet
four like one in the if their shouldpillows grove, larger,only
be I mo-left from husband’s estate. want amoney myenough
mento of the to beFaith and takenHope, expencesCharity,

estate,from own and his the the remain-name cut onmy steps,
der left I itwish it to be in trust to and thekept beautify keep
in order. I wish this to be carriedgood strictly through,”

Without in a design mayany changes punctuation, general
house,be seen to thehere to &c. be sold fordirect her purpose

of herfor husband’s willthe monument byerecting provided
forhis estate should not be sufficientwith the in caseproceeds,

than the monumentit is bethat to largerthat purpose, except
in case therethatto which made for areference is description;

estate,from her husband’sis thatformoney enough purpose
estate,her ownofat thea memento is to be erected expense
whichof Faith and uponwhich is to be a Charity,Hope,design

cut; theand that remain-beher name is tomemento husband’s
andin to keeptrustder of her is to be beautifykeptproperty

withoutclausein The residuary may,order the monument.
words, be read intelligiblyor introducingchanging, transposing

“ house,thus: Myand orthography only,by altering punctuation
be sold. Iftoandfurniture, fixturessilver everythingplate,

for a mon-estatehusband’sfromthere not be myshould enough
for a monument ofument, expendedI wish to have moneymy

in thethe one larger.like grove, onlywith fourgranite pillars
estate,from husband’sleftIf mythere should be enoughmoney

totheFaith, and Charity, expensesI want a memento of Hope
cut on the steps:his nameown estate andbe taken from my

totrust andto be in beautifyI wish itthe remainder left kept
that thedoubt pronounWe cannotorder.”the it in goodkeep

”“ memento,thethe monument orrefers tothe lineit in last
her estate. The residuaryerectedbewhichever should by

thiswords, “I wish to be carriedthewithclause concludes
through.”strictly
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house,the thatwhich testatrix herprovidesThe bylanguage
sold, a direction thatto be is in substancefurniture, are&c.

the of her will. Followedshall be made executorbysuch a sale
of that heris, the her wishas it expressionbyimmediately,

thata it is shownbe in way,shall particularexpendedmoney
her is to be turned intonamedshe intends that the byproperty

thus should beraisedin order that the money expendedmoney,
If for reason-for the her. thesestated anypurposespurposes by

out, to sell the ceases.cannot the willbe carried right given by
The for was must exist in orderwhich theobject power given

should,exist. If one histhat the to exercise it willbyright may
estate;,a a of realcharge upon piecepecuniary legacy specified

and should direct his executor to sell to thesuch piece satisfy
if the to to sellwere the would fail.legacy, lapse, powerlegacy

The scheme of the testatrix was in to erect a monument,part
or, if that should be ofat the the estateaccomplished expense

husband,of memento,her then a as it.she terms
The monument was oferected at the the husband’sexpense

estate, and, show,as the facts the erectionagreed of' the me-
mento has been for that isalready it notaccomplished: purpose

tonow sell realthe estate. It will not benecessary important,
therefore, to consider whether this could beprovision separated
from that which for the sale of estate,the realprovides in order
to constitute a fund forpermanent and it inbeautifying keeping
order, remainder,to which the after the orerecting monument
memento, towas be devoted. Funds cannot be established in-

in theinalienable hands of those todefinitely whom arethey
entrusted, successors,and their the ofincome which tois be

devoted not,to uses which areperpetually legally speaking,
Tocharitable. charities the rule of for-whichpublic policy

not Odell,bids this Allen,Odell v. 10apply.does 1. That the
testatrix to create fund insought a for theperpetuity beautify-

and in the oring monumentkeeping repair memento clearly
and the therefore isappears, whether this is a chari-inquiry

table use.
4,The 43St. of Eliz. c. so far as it defines or indi-recognizes,

uses,cates arewhat charitable has been held to be afrequently
commonof our law.part Wood, 430,Earle v. 8 Cush. In445.

uses,what are charitable we notare thedetermining limited by
VOL. xx. 8



JANUARY,114 1883.

of as statute,enumeration them contained in that which is an
to show familiar orattempt what classes kinds ofby examples

areuses to be soconsidered or tocharitable, beneficial the pub-
as tolic be entitled to same asthe charitableprotection strictly

uses, rather than a of them. v.complete specification Drury
Natick, But,Allen, charitable,10 169. usethat it be themay
must be of such havea character that the is togeneral public

it,the of and not In Giles v.individuals.advantage merely
Allen, 355,Boston Fatherless & Widows’ 10 where a giftSociety,

had been made to a itcharitable condition thatsociety upon
should the tomb of itthe testator in was remarkedkeep repair,

“itthat to main-well be doubted whether this conditionmight
void,a totain or wastomb not asprivate burial-place tending

tocreate a It was not therethought necessaryperpetuity.”
void,because, if it notdecide the did defeat the gift,question;

and, valid,if it But anhad been with.sufficiently complied
cited, others,authorities there with willexamination of the

held a toshow it been that bequest providethat has repeatedly
offund the care a tomb ora for permanent private burial-place

as and thus madecould be treated a charity perpet-not public
ual, Motteux,be void. Durour v.and that such wouldbequest

359,Pitcher, Taunt. v.Doe v. 6 370.1 Ves Sen. 320. Lloyd
Robson, 31255, 264. Rickard v. Beav.2 Sim. (N. S.)Lloyd,

Fowler, 8Beav. 616. Carne v. W. R.Long,244. Fowler v. 33
Jacob,v. 180.570. Mellick Asylum,

bar bethese and that at canbetween casesNo distinction
of a monu­the Themade favorable to latter. repair private

individual andis a matter personal.mental structure strictly
be fortestatrix is tothe expendedThe fund constituted by

in the hasan which publicher own upon objectgratification,
charitableno similitude to ainterest,no and which has proper

“ in Mel­the Rolls remarksstands,” Master ofuse. It as the
“ anas expensivev. on the same footinglick ubi supra,Asylum,

funeral.”
cemeteryThe of have corpo-statutes Massachusetts permitted

care,income to thetrust thehold in torations to money apply
itslot- oror of appurtenances.embellishment anypreservation

cemeteries, beenhave also per-Where towns have provided they
dollarsfive hundredthe ofmitted to receive to amountmoney
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of a lot held individual.and by anythe care preservationfor
.82, 8,c. 17­Pub. Sts. §§

here no Thehave application.provisionsThese statutory
will, a fund for thetestatrix’s establishingin the•provision

of monument orand theembellishment repairpreservation,
void, toher, is therefore as it seeks createerectedmemento by

sell,The tocharitable. havingfor a use not righta perpetuity
cannotcannot bean which accomplished,for objectbeen given

has notThe result is that thebe exercised.itself plaintiff
toa title the defendant his deed.made good by

theJudgment for defendant affirmed.
GHUis,J. theA. for plaintiff.
Grove, thefor defendant.U.W.

Wood,Milon S. vs. T.Jenkins John executor.

9, 9, Allen, Holmes,Essex. Jan. C.Nov. 1882. 1883. &Colburn
JJ., absent.

creditor, againstjudgment executor,A who recovers a an uponin an action a debt
testator, brought yearsdue from the within the bytwo limited Gen.the Sts.

97, 5, entitled,c. judgmentis the beingnot execution issued on the§ not satis-
fied, bring upon judgment expirationto an action the after the years,of the two
although given by executor,the bond the residuary legatee,who is also is one

pay legacies.conditioned to anddebts

Contract aupon recovered thejudgment by plaintiff against
defendant,the as the executor of Barker,the will of inAbigail

on aan action debt due from her. 8,Writ dated June 1881.
At the trial in the Court,Superior Pitman,before J., without
a the case wasjury, submitted facts,upon inagreed substance
as follows

BarkerAbigail died in 1877,August will,a inleaving which
the defendant was named executor and Theresiduary legatee.
will was theproved,duly defendant was executor andappointed

a bond conditionedgave to all debtspay and and tooklegacies,
the entire estate. The defendant noticeduly published of his ap-

andpointment, no further were had inproceedings the Probate


