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Chapin.L.A. vs.Frederick Potts Frank

— Allen,Lord, &5, 7, W. Allen C.1882.Worcester. Oct. 1881. Sept.
JJ., absent.

alleged at E.a bank whichA the the cashier ofdeclaration that defendant was
date, before,business; longdid for time E. was indebtedthat at a and acertain

insolvent;money,persons large and was that the bankto various in ofsums
long E.;papercontinuouslyhad a and commercial for thatfor time discounted

not, long prior date,E. for a “been able to meet his currenthad time to said
bybyobligations payment, procured new dis-when due and had extensions

time;” duringpaper E. same time wascounts of his from to that thetime
value, makingbuying goods selling theirand them than their drafts forfor less

bank, throughprice, procuring by handsand to the thethem be discounted
“ unusual,defendant; riskythat the knew the above-recitedof the defendant

business,transactingdeceptive his thatin which E. was he was ofand manner
”fail, insolvent;likelystanding responsibility, to and wasand wasdoubtful and

date, E., plaintiffthat, who never traded withsaid had thea short time before
him, standingbefore, applied goods, as tohim a of and referred histo for sale

credit, bank; defendant,plaintiffdate wrote to theto said that at said theand
”“ E.;bank, standingresponsibility and financialof as the ofas cashier said to

“by familiar withreplied Not detail of histhat the defendant letter as follows:
maturitybusiness; paper upon protesthis withoutpaidhe has all with name

him,” period years;acquaintance a ofpromptly my with for fifteen thatsince
“defendant, fairlymaking didrepresentation, not deal within such thethe

give honestly as heinformation had relative to the sub-plaintiff and him such
plaintiff;”inquiry,ject intended to and did deceive the andmatter of the but

byby representationsplaintiff, relying the made thethe on and deceivedthat
E.,defendant, goods at that was andto who time insolventsold and delivered

law,business, stopped payment,in took the benefit of the insolventwho failed
Held,plaintiffneglected pay goods.saidand to the for on de-and refused

murrer, legalathat the declaration did not state cause of action.

“follows;was TheThe declaration as amended asTort.

K. and Frank Edwards were copartners,Stephensaysplaintiff
and commission mer-as tradersand businessdoingresiding

name of Wm. Edwards’sthe firmin underchants Southbridge
theof; was and is cashier Southbridgethat the defendantSons

didEdwards’s SonssaidBank in said andSouthbridge,National
bank; that saidsaidand at thetheir businessbanking through

before,time1880, for ain andEdwards’s Sons August long
ofto divers in sums money,were indebted largeheavily persons

andinsolvent; bank, to timethat the said from timeand were
&c.,notes, drafts,commercialdiscounted paper,continuously,

on a amount of whichSons,for the said large paperEdwards’s
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the names ofborne William Edwards of saidwere Southbridge
Boston,ofEdwards the father and uncleand Jacob respectively

Sons, indorsers, sureties,said as or in some otherof Edwards’s
thereon;to the them liable that therelationship paper making

not,said had for a time toEdwards’s Sons the saidlong prior
been able to meet their current when dueAugust, obligations by

and had extensions new discounts of theirpayment, procured by
to thefrom time time with aforesaid and other indorserspaper

sureties,or and had met maturing obligations by using money
on for the of theirnew loans de-procured purpose increasing

all or a of"which transactions were at theposits, large portion
bank, of,said and the hands and were andpassed through fully

bank;to,known the of saidthe cashierdefendant,intimately
before,that and about the time of the transactions here-during

forth,inafter set the said Edwards’s Sons were more than ever
bank,troubled to meet their at said whichmaturing obligations

knew,the defendant well and that the same time saidduring
Edwards’s Sons were in the market inbuying goods quantities

than usual and were of them at belowlarger disposing prices
value,their market drafts for the of such salesmaking price

and them to be discounted said bank theprocuring by through
hands of the defendant in and unbusinesslikeirregular ways
and On insufficient and unusual weresecurity, putting goods

inthem consideration of advances onbought by them into the
hands of third to hold in trust as for ad-persons, thesecurity
vances, were,and of thus obtained inby deposits saidmoney
bank, to off themanaging liabilities on whichpay accruing
their said father and holden;uncle were that the defendant
received merchandise to hold advances,as for and wellsecurity
knew and had reasonable cause to know the above-recited un-
usual, andrisky deceptive manner in which said Edwards’s Sons
were business,theirtransacting that were of doubtfulthey

andstanding fail,and were to and wereresponsibility, likely
insolvent.

“ And the that, 1880,further in June andplaintiff says, July
the said Edwards’s Sons to the who is a wholesapplied plaintiff,
sale coal merchant in New York for a sale of aCity, large

coal;amount of saidthat Edwards’s Sons had never before
him,traded andwith the were to and referredplaintiff strangers
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ashim for reference to their and credit to the saidstanding
bank; that the in bank,to the saidplaintiff applied writing

thereof,the cashier for information as to theaddressing respon-
Sons,and financial of said Edwards’s lettersibility standing by

York, 3d,follows:as ‘New 1880. CashierAug’t Southbridge
— Wm,B’k, Sir,Nat’l Mass.: Dear The Messrs.Southbridge,

of townEdwards’s Sons have referred tome bank foryour your
information as to and Istanding shall esteem itresponsibility.
a fromfavor to receive on same thatyou anything bearing you

Potts,can &c. A.With Fredk. G. M. W.’give. respect, yours,
And said defendant in to therepresented writing plaintiff by

1880,of onletter on the 5th the bottom of theAugust,day
theabove set forth letter from the stand-plaintiff, regarding

Sons,of said Edwards’s inand words anding responsibility
business;‘Not familiar with detail ofas follows: theirfigures

have all with their name with-paid paper uponthey maturity
out since with them fromacquaintanceprotest promptly my

Ca., 8—5,F. L.1865 to Yours1880. 1880.’Chapin,Respty,
to and the to understandplaintiffIntending thereby give giving

Sons,Edwards’s had met theirthat the said at ma-paperthey,
or funds onin with hand theturity by payments money, proper

Sons,Edwards’s or or funds owned andof said moneyproperty
in the usual and course inobtained them whichordinaryby

business, and notsolvent men conduct their the unusual andby
above,setof business forth normethodsirregular doing by

renewals; so far as said defendant inand were knew finan-good
condition, and whereas said defend-cial standing responsibility,

Edwards’s Sons were indebted asant knew the said heavily
aforesaid, atdid not meet their ofpaper maturity by payments

on hand the of said Ed-or with funds proper propertymoney,
funds owned andSons, or or obtained them inwards’s bymoney

course in which solvent men conductthe usual and ordinary
business, the unusual andtheir and not methods ofirregularby

renewals;above, norset forth andbusiness werebydoing
methodsand unusual ofthe businessirregular doingpractising
the defendant inset forth Andabove. plaintiff says making

did not dealsuch to the with theplaintiffrepresentation fairly
such information as hadhim he rela-and honestlyplaintiff, give

butof the intended totive to the matter andinquiry,subject
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intothe and mislead him confidence indid deceive theplaintiff
Sons, saidEdwards’s and Edwards’s Sons a falsesaid andgave

fictitious credit which he well knew were not entitled to.they
that, on and deceivedAnd the the saidplaintiff says relying by
defendant,of the he sold and delivered to therepresentations

Sons asaid Wm. Edwards’s of coal of the valuelarge quantity
fourin all thousand hundred dollars,of three thirty-seven ^-2_

transitu;a in that,small thereof at theexcept part stopped
time of such sale and said Edwards’s Sons insol-delivery, were
vent, to coal,did not or intend for said wereexpect pay utterly

same, and,to forunable the before the was com-pay delivery
as asto so much thereof was inpleted transitu thestopped by

failed, tookplaintiff, the benefitstopped payment, of thethey
Massachusetts,insolvent andlaw of refuse and toneglect pay

the saidfor coal. theplaintiff Whereupon he hasplaintiff says
a cause of action the defendant foragainst todamages resulting
the from the false and deceitfulplaintiff afore-representations
said made the defendant to theby plaintiff.”

declaration,The defendant demurred to the on the ground,
others, that it did not state a cause of action.among Thelegal

demurrer,Court sustained the and orderedSuperior judgment
defendant;for the and the to this court.plaintiff appealed

B.S. for theW. Hopkins, plaintiff.
Bartholomew,G. Hoar & A. forF. J. the defendant.

Field, J. the somewhatTaking ofambiguous thelanguage
declaration most the and instrongly theagainst pleader, sense
in bothwhich in briefs,their and atparties the argument,

understood,it was to beagreed that thenamely, clause in the
“declaration, that Edwards’s Sons not,had for a timelong prior

to the said been able toAugust, meet their current obligations
when due and hadby payment, extensionsprocured new dis-by

“counts,” &c., mean,was to be construed to not that their paper
dishonored,had been but that hadonly resorted tothey the

methods afterwards set forth it,”to meet it is that there isplain
no that the statement containedallegation in the letter of the

“defendant, that Edwards’s Sons have all with theirpaid paper
name withoutupon &c.,maturity protest was false.promptly,”

isThere no that statement,this true,allegation though literally
inwas false the sense in which the it,understood andplaintiff
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as reasonable men had a to understand it. The otherright alle-
are ingations substance that the defendant knew that Edwards’s

“insolvent,Sons were and that were theirthey meeting current
inobligations and unbusinesslike andirregular wereways, trans-

unusual,their business in an andacting risky man-deceptive
ner,” the of which are setparticulars out in declaration;the
and that the defendant in themaking to therepresentations

“contained in theplaintiff letter did not deal with thefairly
and himplaintiff give such information ashonestly he had rel-

ative to the matter ofsubject the but intended to andinquiry,
did deceive the plaintiff,” &c. This is a statement that the
defendant concealed knew,material facts which he for the pur-

-of thepose deceiving so that he wouldplaintiff, credit togive
Edwards’s Sons which the defendant believed he would not give
if these facts were made It isknown. true thatundoubtedly
the fraudulent concealment of known facts with the intent to
mislead, and which does in fact mislead another to his dam-

does not fraud,age, constitute actionable unless there be some
which the lawobligation to disclose the facts con-recognizes

cealed.
No relation existed between these whichparties imposed any

in this theobligation defendant. Herespect was notupon
bound to answer letter,the but if he itplaintiff’s answered at
all, he was bound to tell the truth. If he anexpressed opinion

Sons,the ofupon Edwards’s it mustsolvency be his real opinion;
if he stated fact,a he must state it hespecific as believed it to
be; and if he stated a fact as hisof ownpositively knowledge,

facthe must know the to be as stated.
“of theThe was as to theplaintiff and re-inquiry standing

” Theof Edwards’s Sons. defendant in statedsponsibility reply
fact, which, contended,one it is had some to show thattendency

“Edwards’s Sons were of and Ifgood standing responsibility.”
the fact,defendant concealed the existence ofpurposely any

untrue,which rendered the he made then it isrepresentation
a case of false the decis-evenstrictly representations, although

ion is the of a of afraudulent concealmentput upon ground
fact;material but the concealment in the is of in-case at bar

facts, which do not contradict thedependent representation
made, which, contended,but from it is an ininference toregard
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drawn differentbeand mightstanding responsibilitypecuniary
the factfrom that to be drawn from represented.naturally

Whitmarsh, Met. 1.1v.The relies Tryonplaintiff upon
towas entitledthe that oneThere was Whitneyrepresentation

credit, should have beenand decision that thethe was jury
“ find the saidshould allinstructed that notwithstanding they

wouldin of the still the defendantfavor plaintiffs,propositions
evidence,from the thatnot be if were ofliable, opinion,they

that thehe honest and believedan truly personsgave opinion,
” and, it is said inrecommended were trustworthy; although

“ was,that the for the thethe whetheropinion question jury
knew the or contained in hisdefendant that assertion opinion
false, true;or that not believe it be orletter was he did tofully

whether he did not a fact from theconceal material knowledge
”them;of the thewith intent to deceive the caseplaintiffs, yet

did not call for of the thewhetherany.determination question
mere concealment of material facts with tothe intention deceive
would an action for deceit.support

252,v. Met. isStoddard, 7 a case for theKidney stronger
“. The contracts,was that D.A. S. Jr.’splaintiff. representation

nature,of willwhatever be attendedunquestionably punctually
to,” and the concealment Jr.,was of factthe that A. D. S. who

the the defendant,was son of was a minor. The decision is put
the of an intentional adistinctly upon ground concealment of

known,material fact be with theimportant to to obtaindesign
son,forcredit his which he knew could not be obtained if the

known;of hisfact were Whitmarsh,and v.infancy ubiTryon
Baker, 193,and Lobdell v. 1 Met. are cited.supra,

But v.Lobdell Baker was decided the that ifupon ground,
into circulationone a minor,noteputs indorsed apromissory by

“ towith rebut the naturalnothing inference to drawnbe from
it, he affirms theby necessary implication that is aindorser per­
son of andcapable himselfindorsing, such indorsebinding by

”ment; and that this false toimplied representation, thebeing
defendant, law,of the was a in fact,fraud ifknowledge not in and

would an action of tort for falsesupport C.S.representations.
3 Met. from action,469. the form theApart of the foundation
of thethe of defendant was the inobligation warranty, implied
the sale of that the namesnegotiable paper, it areupon genuine
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Wolcott,and of to contract. v.Merriampersono competent
Allen, 258,3 260.
In Stoddard,v. ubi it to have beenKidney supra, appears

theassumed that the defendant was amaderepresentation by
that the son of the defendant was arepresentation person

credit;of theand the decision can be reconciled withworthy
law, stated,rule of as that the concealmentgenerally by holding

aof the fact of the of the son ofwas the concealmentinfancy
false, anthe becausefact which rendered maderepresentation

contract,infant his and is therefore not aavoid personmay
that,Indeed, if oneof credit. it is to holdreasonableworthy

credit, herecommends another as entitled to impliedlyperson
a con-that he is a bind himselfwho canrepresents person by

tract.
377, 403, Lord statesIn Peels v. L. 6 L. CairnsR. H.Grurney,

“ of materialrule of law as follows: Mere non-disclosurethe
facts, censurable, that non-disclosurehowever howevermorally

timeat aa in abe proper propermight ground proceeding
shares, wouldor a offor aside an allotment purchasesetting

no for action in the nature ofform anin groundmy opinion
must, beThere inan action for misrepresentation. my opinion,

events,fact, or,misstatement of at all such asome active par­
fact,statement of as that thetial and withholdingfragmentary

is stated abso­that which is not stated makes that whichof
“391, Assum­Chelmsford,false.” And Lord on p. says,lutely

to awill not be sufficient right,that mere concealment giveing
towho, knownif the facts had beento a realof action person

contract, that therehim, buthave entered into awould never
himdrawto him anddone deceivemust be something actively

him, ittruth fromthewith thein to deal person withholding
in theexists presentme that this additional elementtoappears

was, the passivedoubt that there“I cannot beyondcase.”
mis­firm, activeanaffairs of the oldof the state ofconcealment

truth theof the by respondents.”representation
Jones, B.Bramwell, S.)v. C. (N.in Lee 17Baron dissenting

“ thebe,fraud, —first,508, there must482, To constitutesays:
— or,here,false; the casewhich is notofassertion something

true, is awhere there dutyofthe somethingsecondly, suppression
ismaterial; here thereandor of statingprofession everything
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— is inincluded one ofor, what perhapsno such duty, thirdly,
facts,statement of someof falsity, byathe suggestionforegoing,

those stated.”which would qualifyand of otherssuppression
thethe in samewith majority,Mr. concurringJustice Crompton,

“ fraudulentcase, 510, misrepresenta-aconstituteTop. says:
the exist-tion, in terms statingit not be made expresslyneed

made one inbut, if it be partybyuntrue fact:of someing
other tothelead party supposesuch as naturallyterms would

facts, if such statement beand soofthe stateexistence of such
asit is much a fraudulentmade and fraudulently,designedly

as theif the statement of untrue werefactsmisrepresentation
made in terms.” These ofstatements the differ inlawexpress
the nearness or remoteness of the connection betwéenrequired
the facts stated and factsthe concealed in order to constitute a

of what is false or asuggestion misleading representation.
The decision of the case at bar must thedepend upon ques-

“tion whether the declaration describes such ofa suggestion
” theinfalsity representations made as to constitute a fraudu-

lent Themisrepresentation. knowl-defendant disclaimed all
of the details of theedge Sons,business of andEdwards’s

noexpressed opinion their and re-generally upon “standing
He did notsponsibility.” undertake to make representa-any

tion the manner inupon which obtained funds for thethey pay-
ment of their or thenotes, terms which obtainedupon they
discounts, or the amount of their He did not pro-obligations.
fess or undertake to state theall facts material to be considered
in their motdetermining He did or invite thesolvency. request

credit;to sell merchandise toplaintiff them on He stated a
fact which was true. Thesingle of this stand-factsignificance

alone it is declare;ing to but mustimpossible it bejudicially
known to all merchants that the of time which alength person
will continue to his notes at cannot be determinedpay maturity

the of time he has so them. it isby length If saidalready paid
that the false,made isrepresentation thatsuggested something
it is with reasonable definiteness to theimpossible stateany
facts itwhich The theanswer of defendantsuggested. implied
that he was taketo the of thatunwilling responsibility saying
Edwards’s Sons butwere of itgood standing, implied nothing
in to their methods of whatbusinessregard itdoing except
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stated,expressly that had their notes atnamely, matu-they paid
We think itrity. would be an unwarrantable extension of the

law to fraudulentrelating to hold the defend-misrepresentations
ant liable on the facts stated in this declaration.

Judgment affirmed.

TaggartB. vs. M.Silas Howe James & another.

—8, 7, Lord,Worcester. Oct. 1881. 1882.Sept. Allen,&W. Allen C.
JJ., absent.

action,The in an declaration,defendant after he had filed an answer to the which
counts, filed,plaintiff’s filing count, bycontained two on a thirdthe leave of

plaintiff,court and an containingthe consent of the answer a demurrer to the
consent,plaintiff gave supposingwhole declaration. The his that it was an

appearonly; judgeanswer the third and it did notto count that the understood
that it an to all gavewas answer and a the three counts when hedemurrer

judgeleave it. theto file The ordered demurrer to be confined to the third
Held, ground exception.count. nothat the defendant had of

agreement bringing due, time,An to forbear suit for a debt for an indefinite if
time,by goodafollowed actual reasonableforbearance for is a consideration

promise pay by personfor a to a other thanthe debt the debtor.
person, delivered,by signing promissory althoughA ita after has beennote for

support contract,a distinct hisconsideration sufficient to does not become a
maker,joint promisor original obligationand ifseveral with the the of the

destroyed.latter on note is notthe

Contract James M. and James M.against Taggart Taggart,
16,1880.dated June TheJr. Writ declaration con-originally

$300, 1,one notetained count on a for datedpromissory April
1871, to the or and toorder, beplaintiff purportingpayable

allowed toboth defendants. The was amendsigned plaintiffby
count,his for the same cause ofdeclaration a secondby filing

action, that James M. made a noteTaggart promissoryalleging
the and the defendantto order of the Jamesplaintiff,payable

thereafter, that theM. Jr. in considerationTaggart, property
should to remain infor note andwhich said was hispassgiven

hands, that the then forbear to sue or collectand wouldplaintiff
said sum said Jamesfrom M. toandTaggart, promised agreed

interest,and nowsaid note and owes the the amountpay plaintiff
of andsaid note interest.


