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City of Boston.Borland vs.W.Melancthon

4,6, 1882.25; Jan.4, 1880; Sept. 1881.Feb.Essex. Nov.

againstby theprotest tax-payerasufficiency a writtenobjection ofto theIt is no
56, presented to the12,tax, c. that it waspayment §under the Gen. Sts.aof

tax-bill; wasand that ittheface ofcollector; across thethat it was written
tax-payer.collector, away by thetakenbut wasnot with theleft

Boston, family tocity in with histhat 1876having in lefthis domicilperson,A
time, purpose neverwith the fixedlengthEurope offor an indefiniteinreside

placeresidence, make some otherplace and toofas ato Bostonto return
and, Europe,return; in beforewhilehe shouldhis residence whenBostonthan

State, inbut remained1877, in another1, upon place of residenceMay afixed
pur-theReid, in Boston forhis domicilEurope that he retaineduntil 1879.

1,Mayposes on 1877.of taxation

of a tax assessed thethe amountto recover byContract
of thethe and property plain-defendant pollcity upon personal

1877, himto have been1, andtiff, on paid byallegedMay
Court,the trial in thein At Superiorunder a writing.protest

Aldrich, for thethe returned a verdictJ., plaintiff;before jury
inwhich thedefendant appearthe alleged exceptions,and

opinion.
1880;November and wasthe bar incase was atThe argued

on briefs to all thesubmitted judges.afterwards
Nettleton,P. for the defendant.E.
Ives, Lincoln, for theJr. S.B. plaintiff.S. &

case, ourLord, this two are forJ. In presentedquestions
such a in writ-first, the tax underWas protestdecision: paid

it back if it hadthe to recoverentitleas to plaintiffing
second,and, the instructions ofWerebeen assessed?illegally

the matter of a of domicil cor-the changeuponpresiding judge
?rect

to12, 56, “no tax a col-c. that paidThe Sts.Gen. provide§
it that it wasbe recovered unlessback, paidlector shall appears
it, a his aan of the levy goods,after arrest uponperson paying

estate, inor a himhis real writing.”notice of sale of protest by
bar, the last branch ofthe arisesIn the case at question upon

was after awhether the tax protestthis paidnamely,provision,
tax was therefinds that before theThe case paidin writing.

tax-bill, inwhich tax-bill was thethe face of awritten acrosswas



90 JANUARY, 1882.

“form,usual these words: Both items of this tax are underpaid
M.protest, Borland not 1,Woolsey on 1877, in-being May an

Boston,habitant of nor then having any orpersonal property
taxable,income there and said taxes beenhaving as-illegally

Boston,sessed. 1st, 1878. M.April W. Borland J. Nelsonby
Borland, Atty.”

No is made because of theobjection fact that the isprotest
nor issigned by made of theattorney, questionany ofauthority

the so that it tois be ifconsidered asattorney, andsigned pre-
sented in the under theperson by sameplaintiff circumstances
in which it was actually presented.

Three are tomade the ofobjections this as a writ-sufficiency
First,ten that it does not to beenprotest: haveappear presented

to a Second,officer of the not,it wasproper that in andcity.
itself,of a andseparate document with such for-independent

malities as would attract the attention of the officer whoproper
Third,should it. itreceive that was not withleft an officer of

the but was taken thecity, byaway protesting party.
“As to the first of itthe is that statutesaid theobjections,

the of the relied torequires some execu-delivery protest upon
tive or other officer of orthe town.” The counsel for thecity

not,defendant however,does the officer to whom hedesignate
it delivered;contends that should statute,be nor thedoes in

words. Inasmuch as the statute notdoes state the offi-express
made,cer to whom the is beto we think that itsprotest by

is athere that the shouldimplicationlanguage strong protest
collector, that,be made the madeto and whether a toprotest

not,a different officer would be sufficient or a protest properly
made the to collectorthe is sufficient. The lan-by tax-payer

“is,of the statute no tax to collector shalla bepaidguage
back,recovered it afterunless it that was ....paidappears

conditions,a him in otherThe variousprotest writing.”by
ofsuch as arrest notice of sale of land forperson, nonpay-

ment, or his must all thebe withinupon goods, knowledgelevy
collector, notand under the direction of the and necessarily

other the sowithin the of officer of thatcity;knowledge any
would him and thethe notice to the collector placegiven city

ofin the relation to the of assame subject knowledge protest
to beof the conditions which couldother upon moneyevery
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in to the collector isback. A there-recovered writingprotest
fore enough.

it is said that the the law iswhichprotestSecondly, requires
formal, and document. But the tax-billa separate independent

the knowswhich that a tax has been assessedtax-payer upon-by
collector,and his comes fromhis estate the and the amountpoll

that,of is to be to the collector. Itit would therefore seempaid
to insure theand tax-bill whichidentity,certainty particular
makes claim of the of the tax beillegalpayment may properly

tocalled the attention of the collector as theidentifying illegal
tax; it,and anda written as in this casebeing uponprotest

“ tax,” more direct,this seems calculated to immedi-stating give
ate and accurate information of the claim than couldtax-payer’s

from andbe derived howeverany separate independent protest,
formal and carefully prepared.

that,The also in haste of thetheobjection suggested, receipt
collector, aof taxes the across the face of the instru-protestby

him,not observed in ourment bemight by applies judgment
collector,force to other inwith omission of theequal any duty

the failurelike to a handed to himpreserve separate paper by
the before the of his tax-billtax-payer immediately presentation

Indeed,for theand collector’s it seemsmoney receipt. scarcely
that a collector should take a tax-bill into his hands forpossible

it,the of his own to and affixpurpose affixing signature actually
withouthis thesignature, across the faceobserving writing of

ithis bill. But if were true that the collector wouldprinted
less to take notice ofbe the thus thanlikely protest presented,

form,hadif it been in some itother would be nopresented
to its sufficiency.objection

isThe an from the faultremaining objection arisingobjection
defendant,the rather than theof from that of Theplaintiff.

has done his whole when he has made andtax-payer duty pre-
to thesented collector a in the tax.writingprotest against

cannotHe be for ofthe thatresponsible disposition protest by
the officer. The officer it. Themay wilfully destroy tax-payer

be forcannot that. The collectorresponsible may carelessly
it,lose of heor it inpossession theputmay wrongnegligently

or deliver it to ofa None these contin-place, wrong person.
can affect the of the nor does it makegencies validity protest,
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difference that he itany or delivered tocarelessly negligently
the himself. It thedoes not thattax-payer appear tax-payer
in this case had it to be redelivered toinany agency causing
him; nor fraud,mode,do we see how in in the absence ofany

with the the collector after he re-any hasdealing protest by
ceived the in or the after he hasprotest writing, by tax-payer

officer,it tohis the canwholeperformed deliveringduty by
affect the of therights parties.

court,In the of a the offeredof theopinion protestmajority
was inadmitted evidence.rightly

The other raised is the correctness of the in-question upon
structions of the the of domicil.judge questionpresiding upon

toThe evidence tended show that the was born inplaintiff
1824, 1876,Boston in and had lived there until June when

with Hehe sailed for his testified that whenEurope family.
thehe left he had formed intention of notBoston definitely

resident; inBoston as a that the fall ofto 1876returning
Waterford, Connecticut, residence,he had to make hisdecided

there,and then formed the intention of land whichpurchasing
1877;28, he inhe and that remainedonbought May Europe

1879, thisuntil he returned to and went towhen country,
evidence,this the instructed theWaterford. On judge jury,

“ Commonwealth,citizen, thisa the laws of must havethat by
firstsomewhere on the of for thea home or domicil day May

taxation; toof that in order such home orchangepurpose'
one,domicil, and a new the intentiononce acquireacquired,

concur;must that if theand the factmake the plain-to change
ofthe time he shouldtiff, as to lengthno definite planwith

about of dom-abroad, ano definite changeand purposeremain
that would not effect awith hisicil, went to Europe family,

Boston, he would remain liablefrom andof domicilhischange
in withthere; Boston 1876 hisbut that if he leftto taxation

time,of withfor an indefinitein lengthto Europeresidefamily
a ofto to Boston asnever return again placefixedthe purpose

someofresidence, the fixed placewith makingand purpose
he return toshouldhis residence wheneverthan Bostonother

fixed suchhad mindStates, and in placehis uponthe United
until1, 1877, inand remained Europeof residence before May

tax an inhabitanttime, to this ashe was not liableafter that



98BOSTON.BORLAND V.

thatof that whether heon first of year;the Mayof Boston
not,or washis home notto make Waterfordhad done enough

— his home in orcase, if had lost ceasedhein thisessential
time, he was notat the taxableBostonofto be inhabitantan

there.”
be under-this instruction wouldofthe latter partCertainly,

former; for, not nowthe referringwithin conflictstood to be
of thethe obvious meaningused theto the words by judge,

man oncethat atheis, first, to instructsentence jurywhole
the tountil bothis taxable here purposehome hereahaving

concur;his homeand the fact ofhis home changingchange
that, toif his intention maketo instruct themafterwardsand

thishis home is formed after he leaves country,another place
histhe first of such intention removes lia-and May,before.

taxation, doeseven the of notto fact changealthoughbility
obvious in-with the intention. there is thisconcur Although

it arises from difficulties in theinherentpartlyconsistency,
case, the of fixed rule whichfrom astatingpartly impossibility

cases, of cir-be to all under the infiniteshall varietyapplicable
them, and the various whichcumstances adjudicationsattending

the thebeen made The source ofhave upon subject. difficulty
oruse of of oris in the words exactly, substantially, partially,

but at different times used with differentthe same signification,
significations.

words which have fixed and definiteThere are certain signifi-
word;is and for the“Domicil” one suchcations. ordinary pur-

there if notof are rules of universalcitizenship, general,poses
”“ “to it. andhabitancyCitizenship,”acceptation, applicable

”“ words which in theareresidence severally may particular
“ domicil,” butmean the same ascase precisely very frequently

and and inhave other inconsistent whilemeanings;they may
domicil,the a of ofuse of citi-one language expressions change

residence,of identical orareof necessarilyhabitancy,zenship,
in a different use of differentthey importlanguagesynonymous,

statutes of this render liable to tax-The Commonwealthideas.
ofthose who are inhabitantsin a municipalityation particular

of the Gen.on the first of year.municipality day Maythat
11, therefore,6, It becomes to deter-12.o. important,Sts. §§

constitutesinhabitants, and whatare habitancy.mine who
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Commonwealth,The case inwithin this whichonly adjudged
“statute, inhabitant,”the word of the is toconstrued mean

“ in,”else than v. Rochester,domiciled is Briggssomething being
337,16 that isdecisionGray, although subsequently recognized

Allen,in Colton 12 In Rochester,v. 598. v.Longmeadow, Briggs
“Metcalf,Mr. Justice in word inhabitant,”of thespeaking says

wordthat it has not the of the “domicil” “in itsmeaning
sense, itstechnical and with incidents.” Helegalstrictly says

”“ not inthat the word domicil is the Constitution inalso nor
of the Commonwealth. So far asthe statutes the Constitution

concerned, correct,this is but he hadis overlookedevidently
”“before,of ten in whichstatute the word domicila wasyears

used, taxation,and the of in a in theseupon very subject proviso
“ thatProvided herein contained shallwords: nothing exempt

from his to the of taxsaid person liability payment any legally
1850,him in the town of his domicil.” St.assessed upon legal

11,Gen. Sts. c. This is ac. 7.276. language legisla­strong§
taxation;that of totive assertion domicil is the test liability

in an the of this court toand theopinion given by justices
1843,in in reference to a student’sHouse of Representatives

in the in which he is forto vote residingright municipality
education, said,it “And as toof wasthe liabilitypurposes

on domicil.” 5for Met.taxation dependspersonal property
587, 590.

think that the in v. RochesterBriggsNor do we opinion gives
“used in the of the word inhab-the true force as Constitution

”; ofcannot doubt that for the taxationitant for we purposes
”“ same asmust in the sense whenword inhabitant be usedthe

office;toelected es-used in reference andto beingelecting
taxof a assessedas at that time the dulypaymentpecially

elector; moreandof the of anwas one especiallyqualifications
ofits definition “in-tothe itselfas Constitution giveprofesses

” as to its mean-all doubtfor the of removinghabitant purpose
“is, to remove all doubtsIts And concerninglanguageing.

’‘ Constitution,in thisof the inhabitantwordthe meaning
inhabitant, theas an forshall be considered pur-personevery

office, orinto placeof and elected anyelecting beingpose
heState, town, or wherein that districtthis plantationwithin

1, 2, 2.dwelleth, Mass. c. art.or hath his home.” Const. §
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toNor do we see how the construction the statute isgiven
the result at which the court arrived.consistent with The

“In on thislearned the which casejudge says, depends,statut^
1of that the words where he shall be an inhab­we are opinion

itant on first of mean where he shall have histhe May,’day
It ishome on therefore clear that the learnedthat day.” judge

”“worddoes not to the inhabitant the which themeaninggive
construction statute before to authorizes himof the referred to

Constitution,but the exact definition of thehe doesgive, give
”“wit, dwelleth, home;to he or hath his thesewhere for words

have not in the butConstitution two themeanings, single sig­
“ home,”nification theto them learned his thegiven by judge,

exact, strict, technical definition of domicil.
We cannot construe to meanthe statute else thananything

“ domiciled in.” aA man need not be residentbeing anywhere.
He abandon,must have a domicil. He cannot surrender or lose

domicil,his until another is A or a wan-acquired. cosmopolite,
derer earth,and residence,down the has no he mustup though
have a domicil. It was not the of thesurely purpose Legis-
lature home,to allow mana to abandon his into anothergo
State, and then Commonwealth,return to this inreside differ-

towns, houses,ent board in different or nowithpublic private,
intention of of home,a residence ormaking any place place
and thus avoid taxation. Such a construction of the law would
create at once a large migratory population.

we have said that the ofAlthough case v. RochesterBriggs
has been in Coltonv.recognized Allen, 598,12Longmeadow, yet
we to state that theought decision in Colton v. Longmeadow
was placed different Itupon was thereentirely heldgrounds.
that the had lost his inplaintiff domicil Massachusetts be-
cause he had Commonwealth,left the and was actu-actually

in itinere to domicil,his new he hadally which left this Com-
monwealth for the of and which in fact hepurpose obtaining,
did obtain. If it should be deemed sound to hold that a per-
son, who, before the first of with an intention inMay, good
faith to leave this State as a residence and to as hisadopt
home or domicil another is in faith and with rearplace, good
sonable his to that is notdiligence taxa-pursuing way place,
ble thehere first of the doctrine shouldupon be limitedMay,
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withinto cases thesefalling facts. And bothstrictly of the
cited,cases v. Rochester and Colton v.Briggs Long­meadow,would

within In each cases,fall the rule. of those the hadplaintiff
determined, removal,before hisstarting upon not hisonly upon
removal, destination,but exacthis and in factupon established
himself, histo withoutaccording purpose, and within adelay,
reasonable time.

think, however, thatWe the and wiser rule is tosounder
make taxation domicil. mostdependent upon thePerhaps

for this is,reason rule itimportant that makes the standard
is,certain. Another reason that it is to theaccording general

ofviews and traditions our people.
One becannot but certain inimpressed peculiaritiesby

v. Rochester. The inBriggs bill of that be-caseexceptions
“thus: It was admitted both and sogins by parties presented

theto that the at issue was thejury, domicilonly question
1858;the theof on first of andplaintiff that if washeMay,
town,anthen inhabitant of the thedefendant tax was rightly

but that if he was not animposed; on that inhabitant ofday
town,said he was not then andtaxable taxed therein.”rightly

more understood,can be clear than that allNothing parties
and the case was tried the that domicilupon understanding,

domicil,otherwise,theand meant same in-inhabitancy thing;
“ issue,”of the at wouldstead not haveonly questionbeing

And the in hisbeen in all.issue at judge giving opinion says
sense,that, andin technical with itsif domicil its strictly legal

fact, the wasincidents, taxedthe controlling plaintiffwas rightly
in Rochester.

this,in Rochester is thatAnother noticeable fact v.Briggs
isif the in the of his the linebeyondtax-payer pursuit purpose

is not liablethe he to taxationof the State before first of May,
State; notbut if does cross the line ofin the detention heby

can-till the first of taxable here.the State he is WeMay,
to taxationa rule which shall makenot dependadopt liability

stateto a line.upon proximity
we of ofhave said that the test becausedomicil,We prefer

of itsand because to andits the viewsconformitycertainty
and, add,of our we more intraditions accordancepeople, may

State,with the various the in thisadjudications upon subject
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in withmore accord the andand currentlegal judicialgeneral
that,true, Metcalf,isIt as said Mr. Justiceof thought. by

“ courts,it been said thishas and other that therepeatedly by
’ ’‘ 2 ‘domicil,’ notand residence haveterms inhabitancy pre­

the But it will be found examina­samecisely meaning.” upon
tion that these three words are often used as substantially

the same thing.signifying
cases,In Gore,one of v. 5the earliest Harvard Pick.College

Parker,370, 377, inChief Justice the word “inhabitant”defining
laws,in the definedas used it as one which notimported only

“domicil, but more than domicil. It citizen­something imports
relations, aand whereas man have a dom­ship municipal may

alien,icil in a to which he is and he has noan wherecountry
inhabitant,relations.....An our Constitutionpolitical by

laws,and is one who a citizen indwells or has his homebeing
town,some duties,where he andhasparticular municipal rights

and is burdens;to and thissubject particular habitancy may
exist or continue an residence in anotheractualnotwithstanding
town or another inThere theare othercountry.” passages

which, intuitu,same opinion used in­alioalthough clearlyyet
“dicate the current of for Thejudicial termthought; example,

’‘inhabitant and duties which aliensimports many privileges
” “to; 373;cannot or beenjoy does not fix his domi­subject p.

or 372;cil “a tohabitancy;” p. of domicilpretended change
taxes;”avoid"his 378. There are otherp. similar expressions

the wholerunning through opinion.
In Fiske, 231,v. Pick.Lyman 17 the views of Chief Justice

Parker in Harvard v.College Gore were considered Chiefby
Shaw;Justice and no dissent from thealthough expressing

views of Parker,Chief Justice it is inevident that his appre­
hension the word “inhabitant” used inas the Constitution

domiciled,oneimported not itand he did deem toimportant
consider whether it else in relation toimported anything po­
litical dutiesrights, and liabilities than the word “domiciled”
would But as the of thatimport. views are nevermagistrate
to be and as he the in bothslightly regarded, gave opinion
the cases court,decided this cited Mr. Justice Metcalfby by
as “domicil,”that the words and “resi­settling “habitancy”

”dence have not the same from hiswe citeprecisely meaning,
VOL. xvill. 7
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”“ “what his views were of domicilto show and habi-opinion
“ In is asome there distinction be-tancy.” respects, perhaps,

domicil, as out in the case oftween and pointedhabitancy
Gore, 377, to5 Pick. the former heldHarvard v.College being

thisand But distinc-include relations.citizenship municipal
case;inbe of no thetion is believed to presentimportance

circumstances, which would tend tothe facts andbecause all
domicil, alike tend to establish the Itfix the would habitancy.

‘of Into an exact definitionis difficult gen-give habitancy.’
terms, an inhabitant of thatone be aseral may designated

residence,of his of histhe seatconstituteswhich principalplace,
attachments,business, connections, and of his politicalpursuits,
manifest, therefore,It is that it em-and relations.municipal

residence a with the intent tothe fact of atbraces place, regard
concur,intent must andit The act andit make his home.and

and conduct.”from declarationsintent be inferredthe may
so far as toin his relatesis clear that opinion,It entirely

duties, there isand substantiallymunicipal rights, privileges,
And, asand“domicil”no distinction “habitancy.”between

of that and thethe views generalfurther magistrateillustrating
inthe use of suchas to language legis­sentiment of our people

in v. Northenactments, his Abingtonwe cite languagelative
stat­170, “In the several provincial23 Pick. 176:Bridgewater,

‘this the terms com­1767,1692, and subject,uponutes of 1701
61 inhabitant,’ anddwell,’ an residingor beingtoing sojourn

6 dwell,’residence,’ to reside and arecomingone’scontinuing
and, think, used in­used, arewe theyand variouslyfrequently

tothe same thing, desig­mean namely,and alldiscriminately,
in theThis is defined Con­domicil.nate the of a person’splace

1to be the wherestitution, 1, 2, placec. for another purpose,§
”dwelleth, his home.’one or hath

in whichalmost indefinitelycould beAuthorities multiplied
muni-it relates tothat, so far asheld this courtit has been by

”“duties, inhabitantthe wordorprivileges, powerscipal rights,
used asto,referredbeforeis, the universallywith exceptions

ThorndikeSeeas one domiciled.the samepreciselysignifying
252;250,Boston, 1 Met.245;242, Sears v.Boston,v. 1 Met.

304; Boston, 12 Cush.298, Otis v.Stearns, 5 Met.v.Blanchard
493, 494.Williamstown, 349;44, Gray,v.Bulkley
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however, the domicil and habi­illustrative, of fact thatAs
of such asare, voting,for the citizenship,ordinary purposestancy

like, identical, and that whenthe theyto taxation andliability
intuitu,alioare usedare of different meanings theysusceptible
Boston,Chief Justice in Otis v.we cite of Shawthe language

“ heretoforethis has been44,12 Cush. 49: Perhaps question
into the niceties andsomewhat complicated, by going peculi­

domicil,arities of taken in all itsthe law of and thereaspects;
domicil,be cases where the law of connectedmayprobably

with the of and one’s national char­subject allegiance, affecting
acter, in to and is notregard amity, hostility, neutrality, appli­

1 to as a is saidcable this But man to be ansubject. properly
home,inhabitant he and hath hiswhere dwelleth and is de­

Constitution,theclared to be so for the of andby purpose voting
for;voted and as one dwelleth and home,hath his asbeing

domicil,hethe name where has his most of theimports, rules
of of domicil to thethe law wherequestion, one is anapply
inhabitant.”

domicil,A case of retention of while instrong itinerevery
reached,to is Shaw,a new one which is Shaw v.subsequently

158,98 theMass. in which court that the rule of Coltonsay
“v. which Rochester,followed isLongmeadow, v.merely Briggs

such toan the rule of construction asexception ordinary ought
not to be extended.”

whole, therefore,the we can have no doubt theUpon that
”“ inhabitant as used in ourword statutes when toreferring

taxation,to anliability by ofoverwhelming au-preponderance
“ domiciled.”means one Whilethority, there must be inherent

difficulties in the of domicil,decisiveness of the test itselfproofs
is a certain one; and as universalinasmuch byevery person
accord must have or anddomicil,a of birth acquired,either
can have but one, seemin wouldthe of itstatepresent society
that not wouldonly done,less inconveniencebe but lesswrong
would be of todomicil the testexperienced, by making liability
taxation, than the fix moreto otherby someattempt necessarily
doubtful criterion.

Whether the cases Coltonof Rochester and v.Briggs v.
should be inLongmeadow followed cases preciselypresenting

circumstances,similar us tothe at notcase bar does require
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decide; and we further ofreserve on thatexpression opinion
until become for actualit shall adjudication.question necessary

toIf are be should bedeemed authority, they certainlythey
facts,to the where a before thislimited exact person leaving

has fixed certain as hisCommonwealth a futureupon place
home, and has determined to forabandon this Commonwealth
the óf home,in is,his and thenewpurpose settling upon
first of without the wealth,Common faith andinMay, good
with reasonable hishis todespatch newactually upon way

rule;home. The does not thishimself withinplaintiff bring
for he thehave left withthe Commonwealthalthough might

to residence,fixed abandon it as ita he did not leavepurpose
toon his a certain he had determined uponwhichway place

residence,futureas his and to with due de-was proceeding
that,; and, the rule had a domiciluponspatch general having

Commonwealth,in this for thehe remains an inhabitant pur-
domicil,of he the inten-taxation until has a newpose acquired

wastion and fact had not concurred at the time when this tax
therefore,assessed. The instructions of the presiding judge,

the rules here laidinasmuch as were not basedthey upon
down, the andcase,not fitted to the facts ofwere accurately

bethe must sustained.Exceptions

Medbery.vs. J.Oliver S. Roberts Edwin

2, 1881. Allen, JJ., absent.Jan 4, &1882.Essex. Nov. Morton

title,purchaser’sdisparagement thein ofa seller of a chattelDeclarations of
property of theas theattacheddays chattel has beensome after themade

officer, inare inadmissibleattachingseller, ofpossessionand thewhile it is in
chattel,theofagainst the conversionby purchaser officer forthean action the

was fraudulent.whether the saleon the issue

of cider.barrelsof one hundredconversionTort for the
writasheriff, underdefendant, justified againstThe a deputy

thethe cider as prop-he attachedwhichJohn G. Sleeper, upon
oferty Sleeper.

Putnam, J., theCourt, beforetheAt the trial in Superior
14,that, on Octoberto showoffered evidence tendingplaintiff


