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or needful for the plaintiff’s protection. Gen. Sts. ¢. 108, §§ 29,
80; e 118, § 23. The clause of the decree below, requiring the
defendant to execute a deed of release to the plaintiff, is there-
fore superfluous, and should be omitted.

Neither party is entitled to costs; not the plaintiff, because he
made no tender before bringing suit; not the defendant, because
her ‘claim was groundless. Gen. Sts. e. 103, § 31. Saunders v.
Frost, 5 Pick. 259, 274. Decree accordingly.
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GEORGE NOWELL vs. BoSTON ACADEMY OF NOTRE DAME.
Suffolk. Nov. 19, 1880. — Jan. 10, 1881. Lorp ‘& SouLg, JJ., absent.

A deed of land contained restrictions that no building erected on it should be
less than a certain height, or have exterior walls of any other than specified
materials, or be used for certain purposes; and that no building should be
erected within ten feet of the street. Held, that the erection of a brick wall
six feet in height with a coping one foot in height, to be used as a fence or
wall, on the line of the street, was not a violation of the lasi-named restric-
tion.

A question as to which no allegation is made in a bill in equity, and which is not
raised at the hearing, is not open on a report of the case.

Binn 1N EQUITY to restrain the defendant corporation from
erecting a wall upon its land, alleged to, be a violation of the
restrictions in the deed under which the defendant holds the
land. Hearing before Colt, J., who ordered the bill dismissed
with costs; and, at the plaintiff’s request, reported the case for
the consideration of the full court, such judgment to be entered
as law and equity might require. The facts appear in the
opinion.

C. T. Bussell ¢ O. B. Mowry, for the plaintiff, cited Attorney
General v. Gardiner, 117 Mass. 492,

J. 4. Mazwell, for the defendant. .

MorronN, J. The defendant’s land is part of a larger lot
formerly owned by the plaintiff and by Charles Nowell, and
conveyed to them by the Boston Water Power Company by
deed dated October 16,1860. The Nowells afterwards conveyed
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the land to Zoe Vanderheynst, Isabella Cramsey and Anna
Kessells, the defendant’s grantors, in three parcels, by three
deeds, dated March 28, 1863, June 27, 1863, and September
4, 1865. Each of these deeds contains the provision that the
land is to be held subject to the restrictions set forth in the
deed of the Boston Water Power Company. In the deed of
the Water Power Company, the premises are conveyed *subject
to the restrictions that no building erected on the said land,
fronting on said A Street or on Clarendon or Berkeley Street,
shall be less than two stories in height, exclusive of the base-
ment and attic, or have exterior walls of any other material than
brick, stone or iron, or be used for a stable or for any other me-
chanical or manufacturing purposes; and that no building shall
be erected on the said land within ten feet of said A Street.”

The defendant proposes to build upon the line of A Street,
now called St. James Avenue, a brick wall six feet in height,
with a coping on said wall not exceeding one foot in height, to
be used as a fence or wall. The only question presented by the
report is whether the erection of such a wall would be a vio-
lation of the above restriction. The plaintiff contends that it
would violate the last clause of the.restriction, which provides
that “no building shall be erected on the said land within ten
feet of sald A Street.” There is no reason to suppose that the
word “building ” in this clause is used in any other sense than
that in which it is used in other parts of the deed, where it is
spoken of as being twp stories in height, as having a basement
and attic, and as having exterior walls. Throughout the deed,
the word is manifestly used in its ordinary sense, to denote a
structure or edifice enclosing a space within its walls and usu-
ally covered with a roof, such as a house, a church, a shop, a
barn or a shed. The wall which the defendant proposes to erect
cannot in any just sense be called a building within the mean-
ing of the restriction.

The plaintiff has argued in this court that the proposed wall
would be a violation of the restriction or agreement contained in
the deeds from the said Nowells to the defendant’s grantors, to
this effect, that the grantees shall make no change in the fence
on the line of St. James Avenue within five years, and “shall
not build on the granted premises any other fence of any other
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pattern within ten feet of it.” This question is not raised by
the report, and is mot within the scope of the plaintiff’s bill,
which contains no allegation as to this alleged restriction. We
cannot, therefore, properly consider it. Decree affirmed.

SAarAE Nicmorns vs. CHARLES ALLEN & another, executors.

Suffolk. Nov. 19, 1878; April 5, 1879, — Jan. 12, 1881. MorToN & SOULE,
dJ., absent.

A will, after several bequests to individuals and to charitable corporations, con-
tained the following clause: “ After the payment of the foregoing legacies, and
all expenses and charges in the settlement of my estate, should there be any
surplus, I give and bequeath the same to my executors and the survivor of
them, or their successors, if any such should be appointed to administer on my
estate, to be by them distributed to such persons, societies or institutions as
they may consider most deserving.” By a separate clause two persons were
appointed executors. Held, that the executors took the bequest in trust; that
the trust was not a charitable one, and was too indefinite to be carried into
effect; and that the next of kin took by way of resulting trust.

BILL IN BQUITY, alleging that the plaintiff was the first cousin
and next of kin of Eliza Powers, whose will, which was duly
admitted to probate, affer making pecuniary bequests to sundry
persons, amounting to $54,000, and to various charitable corpora-
tions, amounting to $100,000, contained the following clauses:

« After the payment of the foregoing legacies, and all expenses
and charges in the seftlement of my estate, should there be any
surplus, I give and bequeath the same to my executors and the
survivor of them, or their successors, if any such should be ap-
pointed to administer on my estate, to be by them distributed to
such persons, societies or institutions as they may consider most
deserving.

«“] give to my executors full power to sell any real estate of
which I may die seised, and convey the same by good and suffi
cient deeds to the purchasers.

«“I hereby nominate and appoint Isaac S. Cruft and Charles
Allen, both of said Boston, as the executors of this my last will;




