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for­of the whotitle,their the various deedschain of persons
contended, of the Belcherthe owners por­as weremerly, they

Theclaimed.tion the and under whomof theyproperty,
ofof acts ownershipand deeds' were evidencethesepartition
title,on the at andthe of inthe tenants’part predecessors

1832;1805, andafter andthe date of in beforethat partition
wouldwe as such. Theythink admittedwere properlythey

evidence, course to be rebuttedfurnish liable ofprima facie
evidence, wouldbut,and otherin the absence of theydisproved,

raise in to enablesufficient seisin thea ofpresumption grantors
ancient,and,them wouldtransactions soto inconvey, especially

Fuller,v.to the Wardvest the seisin inoperate legal grantees.
Allen,Railroad, 315 MainePick. 185. v. BostonWhitman &

133, 139.
correct, andThe of were thereforetherulings presiding judge

arethe demandant’s overruled.Exceptions

Company.Fitchburg RailroadJane A. Eaton vs.

10, Soule, JJ.,&Suffolk. 12. Sept.March 1880. Endicott absent.

allegingagainst corporation,anIn a under a declaration thataction railroad the
injured grade crossingplaintiff, travelling highway,the was at awhile on

“ by negligence agentsand of and servants ofreason of the carelessness the
defendant,” whether,may all thejurythe the consider under circumstances

case, negligence having gateguilty a aof the defendant was in not orthe of
town,byflagman although requested ofcrossing,at the the selectmen thenever

so, 372,commissioners, 1874,by county the of c.nor the to do under St.ordered
§126.

Colt, declaration con-J. The first count in the plaintiff’s
at atains a that she was injured grade crossinggeneral allegation

“ reason of thewhile in carelessnessthetravelling highway, by
ofand the defendant.” Itof the and servantsagentsnegligence

had neverwas admitted that the defendant beencorporation
selectmen, or the commis-the orderedrequested by countyby

to erect a orsioners or other authority, gatepersons having
a at this crossing.flagmanplace
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that, onruled at the trial in theThe judge passing question
defendant’s it for theof the was competentnegligence, jury,

declaration,under-the to consider whether the defendant had
care, inused such reasonable addition to the of the bellringing

statutes,ofand the the whistle the theasblowing required by
of travellers demanded at this Theresafety particular crossing.

was much evidence introduced on this and the werepoint, jury
to view thepermitted premises.

This inis accordance with the atlaw as settled anruling
court,this asand in decisions since.early day by recognized many

that,onThese cases all rest the common law rule therewhen
are different easements to twobe atpublic enjoyed by parties,

inthe same time and the same each must use hisplace, privilege
care,with due as notso to the other. The ruleinjure applies

to because the and thetraveller railroad each hasgrade crossings,
the atcommon in those The fact thatrights highway points.

fit,the has seen for the additional of trav­Legislature safety
toellers, the to certainimperatively require corporation give

at such does not relieve it from thewarnings crossings, duty
of elsewhatever be stat­doing Themay reasonably necessary.
ute makes and the atpositive defendant its isregulations, peril

them;tobound with but a does notcomply compliance relieve
before,it itfrom was under and the defendantany duty is still

bound to take other if It is sufficientprecautions necessary.
to a thecite few of earlier and cases.later v. Boston &Bradley

Railroad, 2Maine 539.Cush. v. Old Rail­ColonyLinfield
road, Cush. Railroad,10 562. Norton v. Eastern 113 Mass. 366.

Railroad,v.Favor Boston Lowell 114 Mass. 350.&
that,But it is contended as the hadcorporation never been

63,under the c. 86-89,of the Gen. Sts.required, provisions §§
1874, 126,and 372,the St. of c. erectto a and agate .employ§

at this the whether suchflagman crossing, question additional pre­
cautions should have been used should not beenhave submitted
to Thethe is that the has itjury. argument leftLegislature
to the authorities named asto determine to their Butnecessity.
the of these is topurpose theprovisions require imperatively

when,additional securities in the of the selectmen andopinion
commissioners, the of the other statutes do notcounty provisions

aafford sufficient had,If no action isprotection. the corporation
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the exercise reason­rule ofis still under the which requires
be in theircare the cannot limitedable on its and jurypart;

or has beena a neverthe fact that flagmaninquiries gateby
ordered, for to factbe them take thathowever itproper may

v. Boston Worcester Rail­into consideration. Commonwealth
road, 201. whole of what other101 Mass. The question precau­

them,to it is thetions necessary openwere reasonably being
whether, no orof to consider gatethe although flagmanduty jury

theordered, it not still the ofhad been was duty corporation
to them.provide

to thatthe this evidenceIt is to defendant objectnot open
The ofnot the declaration.admissible underwas allegation

count, is broad to cover omis-in the first enough anynegligence,
ofor servant theof on the of agent corpora-sions part anyduty

offered,tion, the of thisof evidence waswhich affecting safety
Ifnot demurred to. thewasThe declaration allega-crossing.

athe defendant desired moretion is and specifictoo general,
on,relied it shouldof the have appliedstatement negligence

129,c. OliverSts. 58. v. Colonialit before the trial. Gen.for §
Allen, the was theCo. 283. If defendant surprisedGold 11 by

havetrial, should been askedat the aevidence offered delay
if toIt were establish afor. is sufficient facts enough proved

Kane,of has been stated. Lee v.cause action which informally
8v.6 495. Clay Brigham, Gray,Gray, 161..

on the verdict.Judgment
Sohier, theE. D. for defendant.

(F. A. forA. withA. Worcester them,)W. Gaston G. Pevey,&
the plaintiff.


