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be contract,that oral evidence cannot admitted alter ato written
or to it a orto annex condition not in thedefeasance appearing

Wilson,itself. v.contract Adams 12 Met. 138. St. Ins.Louis
Homer, 9 Furbish,Co. v. Met. 39. Allen v. 4 It is504.Gray,

to citations oh soneedless familiar a rule of evidence.multiply
on theJudgment verdict.

George vs.S. Small Levi Howard.

19, 1880. JJ.,2, Lord,&Oct. Jan. Endicott absentWorcester. 1879.

surgeon properlyagainst physician treatingandan a for not a woundIn action on
wrist, one,plaintiff's verythere was evidence that the wound was athe severe

degree treatment;required a of skill inand considerable its that the defendant
country town, experience surgeryand beyondin small had no inlived a that

by surgeonusually country surgeons;had that an eminent lived within four
defendant, plaintiff physically anymiles andof the the was able to have visited

defendant, directed,surgeon than if butthe so no such wasother direction
that,request plaintiff,given judge juryAt the thehim. of the instructed ifthe

requisite experience wound,had not the skill andthe defendant to treat the he
it,temporarily plaintiffandshould have dressed recommended the ato more

surgeon; jury, against plaintiff’s objection,and also instructed the theskilful
implied physician surgeon possessedthat contract of a or was thatthe he that

degree learning, experienceskill ordinarily possessedof and whichreasonable is
profession, having regardby of his to the advanced stateothers of the science

onlysurgery; possessthat the defendant was bound to that skill whichof
skill,surgeons ordinary ability practisingandphysicians of and in similar local-

opportunities larger ordinarilyities, experience, possess;for no andwith he
possess high degree possessed byto that of art and skillwas not bound eminent

large cities, making specialty practicesurgeons surgery;and a of thein of
applicable applicable physicianscaserule to the was not to andthat the sur-

alone,geons professions;and was not confined to other of themembers learned
equally applicable persons holdingto all possessinghut it was themselves out as

they engaged;special engineer,in the in which thatskill business were a civil
watchmaker, subjectmechanic or was to theblacksmith same rule of law. The

jury, byrequested plaintiff,judge to instruct as the itdeclined the that was
possess degree learning possessedon the skill anddefendant to the ofincumbent

surgeons; average degree learningthatby and the of skill andwell-educated
by surgeons necessarilythe this was notpossessed of Commonwealth all the

learning Held,possess.which itand was incumbent on defendant toskill the
groundplaintiff exception.had no ofthat the

ajada for in dress-Tort against physician surgeon malpractice
for a wound the wrist. Trial inand caring upon plaintiff’sing
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J.,court, Colt,this before a bill ofwho allowed inexceptions
assubstance follows:

testified,and,The wound was made as the defendantby glass,
the cut the whole of the to theinside wrist extendedthroughout
bone, all the arteries and tendons. The ofsevering testimony

on was,both sides that wound was athe severeexperts very
one and a considerable of skill in its treatment.required degree

Chelmsford,The was indefendant a and aphysician surgeon
Commonwealth,in oftown this about hun-twenty-fivecountry

inhabitants,dred in that.and had no experience surgery beyond
had There evidence that anwascountryusually by surgeons.

defendant;of theeminent resided within four milessurgeon
tenthat the treatment of the defendant extended over about

ableand all this time wasthedays, plaintiff during physically
directed,to visited other if so which was nothave any surgeon,

testified, thatdone. One the called theof experts by plaintiff
he did not think the would becountry surgeon likelyaverage

to for this wound. The evi-to the skill carerequisitepossess
was some that theof thedence experts conflicting, testifying

treated, others thewaswound contrary.properly
“ininstructed the substance as follows:The Ajuryjudge

or without a contract with hisspecialsurgeon patient,physician
contract,a His asconsidered as cure. im-warrantingis never

: 1. that reasonablelaw, is That he ofpossesses degreebyplied
which isandskill ordinarily possessedexperience bylearning,

■ theto advancedothers of his having regard presentprofession,
2. useof That he will reasonablethe sciencestate of surgery.
in the of the casecare treatmentand and-diligenceordinary

use best inhim. 3. That he will his allto judgmentcommitted
histhe course to in treatmentdoubt as to bestcases of pursue

defendant, to as acase. The practise physi-of the undertaking
of smallin a townand comparatively population,cian surgeon

sur-which andthat skillbound to only physicianswas possess
skill, localities,in similarand practisingof abilityordinarygeons

nofor experience, ordinarilylarger possess;with opportunities
to that of art andboundhe was not high degreeand possess

cities,.ineminent surgeons practising largeskill by.possessed
He isof the ofa practice surgery.and notspecialtymaking

success, itunless is to resultof fromfor want provedresponsible
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of attention,want care and then to the extentandordinary only
of caused not forthe his want of skill andinjury neglect,by
the of dis-whole the orconsequences particular original injury
ease. He is not orto for skillpresumed engage extraordinary

care and He is for-notextraordinary diligence. responsible
in orerrors mere mistakes in matters of reasonablejudgment,

doubt and he exercises skill anduncertainty, provided ordinary
ruleThe to this case is not a rule of lawdiligence. applicable

alone,to and itnor is confinedapplicable physicians surgeons
to other of themembers learned but it isprofessions, equally

to all who hold themselves out asapplicable persons possessing
skill in the transaction of the business in arespecial which they

watchmaker,A civil ora mechanic black-engaged. engineer,
instance,smith, for is to the same rule of law.subject

At the that,the were instructed ifplaintiff’s request, thejury
defendant had not the skill and to treat therequisite experience
wound, it,he should have ifdressed andtemporarily necessary,
recommended the to a more skilfulplaintiff surgeon.

The to the instructionsplaintiff objected in sogiven, only
skill,offar as the anddegree oflearning experience required

concerned,the defendant was that acontending higher degree
thereof was of the down;defendant thanrequired above laid
and relied on skill,the defendant’s lack ofentirely andlearning
experience.

The also asked the toplaintiff instruct thejudge thatjury
“ it is incumbent the defendant toupon thepossess ofdegree

andskill well-educatedlearning possessed by andsurgeons;”
“ that the of skill andaverage degree thelearning possessed by

of this Commonwealth is not all thesurgeons skillnecessarily
itand which is incumbent on the defendant tolearning possess.”
toThe declined these instructions.judge give

defendant;The forreturned a verdict the and thejury plain-
tiff alleged exceptions.

defendant,G. A. for the 1. TheTorrey, plaintiff. under-by
wound,as a to treat thesurgeon, was bound totaking, plaintiff’s

skill,ofthat reasonable anddegreepossess learning experience
ato insure case,treatment of therequisite and toproper know

to able tobe whether he was toenough judge under-competent
wound;the oftake treatment so a not,severe if ithe was was
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his care,to render the and theduty to sendtemporarynecessary
to a It en-wasplaintiff surgeon having qualifications.proper

immaterial the defendant a few rods withinthat residedtirely
the line a been toof town. He would not have subjectcountry
a thedifferent rule had he into the of Lowellmoved city during

whattreatment of the case. The inplaintiff’s estimatingjury,
are have a to consider the averagequalifications necessary, right

skill, soand of the profession,learning experience properly
called, is,that of and exclu-well-educated surgeons,physicians
sive of and the instructionsmountebanks. Under given,quacks
the the was whether the defendant wasforquestiononly jury

the in theto of all those who professionthe average practiseup
notdo discriminate betweenThe instructions givencountry.

aHad this been most diffi-and ana severe injury.ordinary
of no surcult and case whichdangerous amputation, country

himself ofcould without renderingattempt morally guiltygeon
murder, defendant, an isifthe ordinary surgeon, (whichcountry

no at under instruc-to theall,)equivalent surgeonpractically
court, havetion of been in it.the would jr^stified undertaking

that the2. should have been instructed defendantThe jury
skill ofto at least the well-educatedwas bound averagepossess

or, least, the in theat the skill of surgeonsaveragesurgeons;
Commonwealth, of those in theand not that coun­whole merely

the court lowers the standardThe laid' downtowns. rule bytry
ofthe medicine andand skill for practiceof requiredlearning.

factor, the andas a ignorantcomponentsurgery, by admitting,
unlearned,of theunskilful, theand endangers safetythereby

of of atheable to acquirements professionalwho are little judge
with theman, not in accordance authorities. Leightonand is

v. 9 209.Foster, 460. Landon Conn.7Sargent, Humphrey,v.
Richmond,Howard, Hathorn 4839 Vt. v. Vt.v. 447.Wilmot
Means,Burns, Ill. Barnes v. 82 Ill. 379.v. 70 162.557. Utley

Blake, N. Y.Stormont, v.9 Kan. 51. 17Branner v. Carpenter
Glisan, 64.3 v.GallagherCt. 358. Heath v. Oregon,Sup.

McWha, 22v. Penn. St.466. McCandlessWright,Thompson,
Reese, Phila. 138.261. Haire v. 7

thatis, the contracts he has theThe true rule that surgeon
or to beskill to the wound aware thattreat properly,requisite

it, and, skill,in this ofdo thecannot estimating degreehe
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andof educationmanof thestandard professionalordinary
not theIf he hasfor theto theis be jury.experience guide

then, ifstate, theand patienthe must sorequisite qualification
v.with Pattenhim,sees fit to he can safety.trust operate

P.8 Car. & 475.Maine,51 594. v.Wiggin, Phipos,Lanphier
F.Rich 3 F. & 35.v. Pierpont,

theB. for defendant.HS. Staples,
Ames, that,is, treat-in theThe of theJ. complaint plaintiff

thehe was defendantment under whichof the wound suffering,
skill, anddid furnish that of learning experiencenot degree

case,which,him, in theof andwhich was undertakingrequired
is thatto furnish. It not contendedhe bound himselfimpliedly

skill, or that he warrantedhe to furnishengaged extraordinary
the held out ascure, in case he himselfa but that undertaking

and skill and ina man of reasonable ordinarybeing experience
law,contract, asHishis as a implied bysurgeon.profession

concerned, that he that rea-is, this is possessesso far as point
whichof skill and is ordina-experiencesonable degree learning,

of his v.Leightonothers profession. Sargent,possessed byrily
' skill,Foster, It must be the and ex-460. ordinary learning7

Howard,of the Wilnot 39 Vt.v.profession generally.perience
And, case,of inin of this skill447. degree anyjudging given

to the advanced state of the atis to be had professionregard
Wha,Me 22 Penn. 261.the time. Mc­Candless v. St.

instructions which were thisThe were ingiven upon subject
told,and the wereto these principles, jury distinctlyconformity

that, of the reasonable skillin estimatetheir ordinarily possessed
towas be had to theothers in the regard presentby profession,

however,Theof the science ofstate surgery. plaintiff,advanced
rule, as thethat the lowersgiven by presiding judge,complains

of and skill for the ofthe standard requiredlearning practice
“in theand othersmedicine surgery, including expression,by

mountebanks,all andthe pretenders,in the ignorantprofession,”
the of medicine andundertakewho surgerypracticeimpostors

in his wasThe judge charge speakingas their ordinary calling.
““ theof the advanced state of science oftheof profession,”

“ termsthe learned Theseand of professions.” clearlysurgery,”
noeducation and havespecial preparation. Theystudy,imply

who, education, and toto withoutpersons nothingapplication
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them butguide some own,of theirpretended inspiration usurp
the name and seek to assume the character of andphysicians

Thesurgeons. instruction this was saferupon subjectgeneral
“and more accurate than that the Therequested by plaintiff.

of skilldegree andlearning, experience ordinarily bypossessed
the is aprofession,” more distinct and less and mis-speculative

“form ofleading than the skill andexpression learning possessed
well-educatedby The instructions thesurgeons.” requested by

wereplaintiff therefore refused. couldTheproperly jury hardly
have that the skillsupposed of the defendant wasrequired merely
the skill of uneducated,allaverage educated andpractitioners,

and occasional,permanent and alike.regulars interlopers
One other remains to be considered. It is a matter ofpoint

common that a in a smallknowledge physician country village
does not and,make a of however wellusually specialty surgery,
informed he be in the of all of hismay theory parts profession,

would,he be but seldom as acalledgenerally speaking, upon
to difficult He would have butsurgeon fewperform operations.

of observation and in that line such asopportunities practice
or cities would afford. The defendantpublic washospitals large

to, the in a small and weapplied thinkbeing practitioner village,
“it was correct to rule that was bound thathe to skillpossess

skill,which and of andonly physicians surgeons ordinary ability
localities,in similar forwith nopractising opportunities larger

and not bound tohe wasexperience, ordinarily possess; possess
that of art and skill eminenthigh degree possessed surgeonsby

cities,in and a of thepractising large practicemaking specialty
of surgery.”

At the that,court in substancethe ruled ifplaintiff’s request,
the case was one towhich the defendant was not under-qualified
take, he should have referred the to a more skilful sur-plaintiff

The remark of the that the rule as togeon. presiding judge,
skill to andmechanical em-ordinary applied equally operations

not included within the of the learnedployments profes-range
illustration,was an and could not have misled thesions merely

trial,Ho in the andwas done to the thejury. wrong plaintiff
are overruled.Exceptions


