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that the evidence offeredA of the court are ofmajority opinion
theon whichsidewalkwould have warranted a that thefinding

the ordi-ofdefective,fell was the cityproofplaintiff excluding
fornance, statutehad the liabilitywhich no to changepower

trialin Case to standdefects highways. for

TappanBenjaminanother, trustees,William Minot & vs.
& others.

. 2, 1879. JJ.,Lord,Suffolk. March Sept.20­ Ames & absent.

testator, by will, trustees,portionA his devised a his one of whomof estate to was
son, pay income,his in trust to the net or so much thereof as the trustees should

son,proper, semiannually, during life,think to another his for his use and
benefit, expend partor anyto the whole inor thereof the maintenance and

life,family,education of his and andchildren with remainder to the wife for on
estate,his death and that of his to much thereofwife transfer the trust or so

might of, children;undisposedas then remain to in default oftheir or such
and,law; clause,bychildren to the testator’s heirs at another authorized the

trustees, discretion, onlypay part theyin their to such of the asincome should
son,expedientdeem for the son’s use and benefit. The benefitfor whose the

created, children,trust was died without and unmarried. The didtrustees not
pay income, Held,to him the whole of the but it accumulated in their hands.
that his administrator was not entitled to such income.

August 19, 1841, 8, limiting bringing byThe U. S. St. of the time of suits and§
against assignee bankruptcy years, applyan in to two does not to a bill in
equity brought by court,trustees under a will to obtain the instructions of the

assignee bankruptcy quein which an in partyof one of the cestui trusts is a
defendant.

equityBill in the trustees under the ofwill Thomas L.by
1841,in towho died obtain the instructions theofWinthrop,

535,After the decision 122 Mass. the billcourt. wasreported
amended; Morton, J.,and the case was heard and reservedby

the determination offor the full court. The facts in theappear
opinion.

Minot, Jr., for the E.W. administrator of George Winthrop,
and for the widow and heirs of T.Grenville Winthrop.

L. M. for the administrator of Grenville T.Sargent, Winthrop.
C. P. for inthe of GrenvilleGreenough, assignee bankruptcy

T. Winthrop.
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Morton, J. de-At the this case it wasformer ofhearing
cided that the trustinterest of T. in theGrenville Winthrop

suit,fund which is the of in him the deaththe vested atsubject
of testator,the toand his Minotinassigneepassed bankruptcy.
v. 122 the has535. Since that decisionMass.Tappan, assignee
been inter-made a to the It now that thesuit. appearsparty
est of the said T. never theGrenville has been assigned by

but for benefit of the cred-remains vested in him theassignee,
the,itors of for ourThe twopresents questionsbankrupt. report

consideration.
1. tothe the trusteeslife of E.During George paidWinthrop

him or for his a the of trust funduse of income thepartonly
death,devised to them for his benefit. his which tookAt place

1875,in sum,had thein their hands a considerablethey being
accumulation of fund.the income of said

The now that the wholeadministrator of E. contendsGeorge
accrued,theóf income of fund in E. as itthe vested George

to mannerthe had a discretion as the time andtrusteesthough
administrator,it, he, en-of and the is nowtherefore thatpaying

hand,titled the theto such accumulations. other assigneeOn
of T. E. took under the willGrenville contends that George

thea to so of the asor receive much incomeonly right capacity
benefit,to or fortrustees should think to him hisproper pay

ofthat to be added to thethe income is principalunexpended
fund,the the to thetrust and with principal assignee.passed

is toIn itorder to discuss this necessaryquestion intelligently,
thein the formermore than was opinionquote fully required

clause of the will under which it arises.
thefourth ofand one partThis clause devises bequeaths

hold,trustees, the totruststhe estate toresidue of testator’s upon
same, and, allafterand the deducting necessaryinvest manage

“ rents,the inter-residue ofto all theand paycharges expenses,
muchtrust or solast devisedests and income of said property,

son,to Georgeshall think mythereof the said trustees properas
life,his naturalin duringE. semiannually every yearWinthrop,

whole orbenefit; the partor to anyhis use and expendfor
his andof childreneducationthereof the andin maintenance

if saidAnd sonof his children. mythe issue ofor anyfamily,
wife, in trustthenaE. shall decease leavingGeorge Winthrop
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decease, life, collectin like manner after his and her toduring
rents, income, of theand the said dividends andreceive profits

and,said last trust after therefromdevised deductingproperty;
aforesaid,the and the residue thereof totoexpensescharges pay

tolife,her in her natural andsemiannually year duringevery
benefit,for educa-her use and and for the maintenance andsole

tion of children of E. her ownthe said George Winthrop, upon
husband,the ofwithout interference orseparate receipt, any

And, at andto his debts or control. her de-being subject upon
cease, of E.or the decease the said ifGeorge Winthrop,upon

decease,he the time of his then in furthershall be unmarried at
trust the trust aboveto and transferconvey property lastly

trust, thereof thendevised in or so much as remain undis-may
of, the child children of said E.to or ifGeorge Winthrop,posed

issue then ofthen and to the deceasedany living, living any
E. such tochild or children of said issue takeGeorge Winthrop,

alike,of share and share to hold toby right representation,
them, heirs intheir and forever. And default ofassigns any

child, children or issue then then insuch trust toliving, convey
law,the same to heirs at toand transfer hold samethe tomy

heirs and forever.”them their assigns
of the will aA has directprovisionsubsequent bearing upon

“clause,of thisthe and is as follows: Andinterpretation in
interest and income ofto the the several hereinregard portions

forin trust the benefit of sons,said John T.given my J.
Bowdoin, E. and Grenville T.WinthropGeorge re-Winthrop,

if trustees shall at time or timesmy deem itspectively, any
Bowdoin,to to said John T. J. or to saidpayinexpedient George

or to said T.E. Grenville the interestWinthrop, Winthrop, and
him,then be to Iwhichincome authorizemay coming trus-my

discretion,tees, to suchin their pay such,thereof toonly part
son, the said trustees deemas may for hisexpedient usemy
benefit, theor to whole or inpartand thereofexpend any the

ofand education child or children son,maintenance of suchany
theof or forthe issue andor maintenance ofany, support his

family.”
ofthe these itsIf we clauses and ob-languagegive ordinary

it seems clear that it was not themeaning,vious intention of
to in his son E. the oftestator vest tothe theGeorge right whole
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incomethe of the trust fund set for the benefit himof andapart
his trusteesThe have a discretion.largefamily. expressBy
and authorized inare their discretionexplicit provisions they
to to E. such of the income aspay George only part they may
deem or to such as deem forexpedient, expend part they proper

ofthe and education hissupport family.
The first does not an absolute theclause ofimport bequest

of to E.whole the income It to himGeorge Winthrop. gives
“ rents,the theall residue of interest and income of said last
devised trust or so much thereof as trusteesthe saidproperty,

thinkshall proper.”
the will,obvious construction of this E. tookBy George only

to muchthe receive so of the income as trustees intheright
deem totheir discretion should it to him. As aexpedient pay

test, had, life,of E. hisa creditor during broughtsuppose George
bill in to reach and in of his debt thea equity apply payment

income of fund. the answeror future this We thinkaccrued
E.been,have that the to discretion­waspayment Georgewould

trustees, that he vestedhad no interest whichwith the heary
toalienate, that to allow his creditor attach andand holdcould

thethe of testator. Hall v.income defeat intentionthe would
had,Williams, 344. Or that E.120 Mass. suppose George

life, the benefit of the or insolventhis taken bankruptduring
sons, T.,case thelaw, the with one of Grenvilleas indeed was

will,undera interest the would the to thehad likewho right
so,to his If the ofhave theincome assignee? provisionpassed

the to to him so muchthe trustees discretion paywill giving only
or to the whole orthe income as thought expendof they proper,

children,of his had hadof it for the maintenance if heany part
annulled, and of the inthe testator cre­would be purposeany,
defeated.the trustating

that, natural and constructionare of the fairWe byopinion
E. tookclauses we are George Winthrop onlythe considering,of

trus-to receive so much of the income as theora right capacity
itof a reasonable discretion deemthe exercisein mighttees

in of thenot a vested interest the wholeto andpay,expedient
the other of the willfind inAnd we nothing provisionsincome.

Thethat the testator had a different intention.indicateswhich
In of four be-drawn. other it. as in theiswill partscarefully
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for of a de-quests the benefit of his and the childrendaughters
ceased where the testator to make an absolutewisheddaughter,

income,of he used thatgift to accomplishapt language purpose.
It is that the add theabsence of direction toargued any express
accumulated income thatto the intentionmanifests anprincipal
the whole income should consider-vest in the But thislegatee.

that,ation is not of force. The willcontrolling uponprovides
the decease wife,of E. and his the trustees shallGeorge convey

“and transfer the trust thenor so much thereof as mayproperty,
of,” or,remain to children,their in default of suchundisposed

children, to the testator’s heirs at Thislaw. wouldprovision
include and of both the trust fund and its ac-dispose principal

accumulations,cretions or and therefore an direction asexpress
to the accumulated income notwas necessary.

It that,is also the construction we as theargued against adopt,
sons,testator one of his Robert C. to be oneappoints Winthrop,

trustees,of the it is that he intended to to himimprobable give
the of of the income andpower withholding payment increasing
the inasmuch as he would be entitled to a share of thecapital,

thus increased if his brothers should die withoutprincipal issue.
The would be forcible in a case thisargument where delicate

is not in But, will,clear terms. thepower given throughout
the testator shows that he had the fullest inconfidence the

C.;and discretion of his son Robert and theintegrity alleged
is not so as to lead us to inferimprobability great that the inten-

tion which the testator has was not his realclearly expressed
intention.

The counsel for the administrator of E.George Winthrop
relies the case of Allen,Williams v.strongly upon 3Bradley,

In some that270. case has arespects, resemblance tostriking
but,bar, examination,the case at it will be seen thatupon there

and vitalare differences in will,the two cases.important The
the of case,which was construction in thatsubject first made an

of the income to theabsolute in suchgift clear andlegatees un-
thatterms without doubt the income would vestequivocal in

it,virtue of in thisthem from theby case atrespect differing
“bar, the is income,where of all the or sogift much thereof as

the said trustees shall think case,thatIn inproper.” determin-
Questionthe whether theing subsequent qualifying provision

xih. 22VOL.
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and absoluteclearto cut down theshould be construed previous
the consideration thatlaid stress uponthe court great upongift,

toshownof the testator waswill the clear intentionthe whole
“ estate,in his andsharebe that all his children should .equally

therein astake the same interestthat his shouldgrandchildren
at hisif she had beenmother have receivedtheir would living

contained a clear and expressiondecease.” The will emphatic
“ children.”exact to allto do and myof his wish justiceequal

will, tothethat the ofThe court considered purposeparamount
subordinate, to an ofwasothers were produce equalitywhich

testator, andthe children of theestatedivision of the among
clause, itsagainstconstrued the qualifyingtherefore subsequent

alone, so as not toif it had stoodand obvious meaningordinary
bar,But, at thein the case willthisdefeat purpose.paramount

should bethat the estateof a wish equallynocontains expressions
children; theon unequal provisionsthe contrary,divided among

think the case ischildren. Wefor the different clearlymadeare
that,v. andfrom Bradley, having regardWilliamsdistinguishable

will, clear inten-the it would defeat theofall theto provisions
inwere to hold that the income vestedif weof the testatortions

it accrued.asE. WinthropGeorge
the accumulated income fol-of thatthereforeare opinionWe

will,the thatof the under thethe direction principallowed
in in the testator’s heirsvestedits accretions rightandprincipal
has that thewhich andhappened,in the contingencylawat

his into bank-assigneeT. Winthrop passedof Grenvilleshare
ruptcy.

isthe whether theby reportother question presented2. The
limitations,kla.im statute of or isis barred by anyof the assignee

time.ofby lapseprecludedin wayany
is his lochesthat the precludedassignee bynot claimedisIt

fund,the but the administratorto ofhis rightmaintainingfrom
the of thethatcontends right assigneeT. WinthropGrenville

1841,of the act ofsection bankruptthe eighthbarred byis
“ or inat law shall inno suitthat equity anywhich provides

or orsuchor assignee, againstagainst bybymaintainablebecase
interest thetouchingan adverse propertyclaimingpersonany

aforesaid, in court whatsoever unlessanyof propertyand rights
after the declarationtwowithinbe yearsshall broughtsamethe
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and decree of or the cause of shall firstafter suitbankruptcy,
19,have 1841,accrued.” U. S. St. 8.August §

We are of that this nohas to theopinion provision application
case at bar. This is not a suit or the suchby against assignee,
as is this statute. This is a billcontemplated by bybrought
trustees to obtain the instructions of the court as to the parties
to whom the fund in their hands are mere stake-belongs. They
holders, and do not claim adverse interest theany against assignee,
and do not set this statute of limitation.up

The statute notdoes divest the of his title toassignee any
nor hisaffect to demand and receive that whichproperty, right

to him virtue of thepassed Nash,Nash v.by 12assignment.
Allen, Clark,345. Clark v. How.17 315. 2Banks v. Ogden,
Wall. Thornhill,57. v. 11Morgan Mason,Wall. 65. Smith v.
14 Wall. 419.

case, therefore,the whole we ofUpon are that theopinion
of the fund income,and of theportion principal accumulated

which invested in Grenville T. at the deathright Winthrop of
testator,the to his and that ishepassed entitled toassignee,

receive the for the ofsame benefit the creditors in bankruptcy.
Decree accordingly.

Benjamin vs.McLean Thomas O. Richardson & another.

. 2,Sept.Suffolk. March 31­ Ames,1879. JJ.,Colt & absent.

objection a between proofThe of variance openthe declaration and is not aon
exceptions pleadingswhich sets forthbill of the and evidence and the refusal
judge presidingof at trial tothe the rule that on the evidence the action could

not maintained.be
buy specified qualityto and aoffered sell B. to lot hides aa of of at certainA-

depotprice, placeto be delivered in at a railroad atinstalments the where
part number, paid freightB.B. did business. a the entire thereceived of on

them, accept ground theyand then refused to them on the that notwere of the
more,agreed upon, anyquality and directed A. not to send and to inform him

disposition subsequently,what should be made of those received. A. on account
accept hides, him, repaidB/s refusal to received the first lot fromof the him

freight money, and resold the lot at a loss. In fact the hidesthe were of the
Held,represented.quality bythat the hadcontract not been rescinded mutual

consent; againstand that A. could anmaintain action B. for the difference
price pricethe contract and the received on the of thebetween re-sale hides.


