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CompanyTroy vs. Common­Railroadand Greenfield

wealth.

. Lord, JJ., absent.24, 1879. Ames &25­Suffolk. March June

except by its ownimpleaded'in con-its own courtsThe cannot beCommonwealth
byclearly Legislature.act thesent manifested of

railroad,Company mortgaged fran-Troy its entireThe and RailroadGreenfield
226,Commonwealth, 1854, c.under ofproperty to the the Sts.chises and and.

Commonwealth;202, by and1860, payment made thec. to the of a loansecure
Commonwealth, the St. ofsubsequently the undersurrendered the same to

right redemption”1862,c. 156, 2, provided not bethat of shouldwhich “the§
bycompletion road the Common-a the of thebarred until certain time after

63,Held, jurisdiction, under Sts. c.had no either the Gen.wealth. that the court
brought113, 2, 140, 13-35, equity, by128, in the railroadc. c. of a billor§ § §§

redemption.against Commonwealth, rightcorporation ofthe to enforce this

20, 1879,equity, the offiledBill in allegationsJanuary
asthem,to were fol-which, so far as it is now statenecessary

lows :
1848, the St. of10, the wasOn incorporatedplaintiff byMay

a from the tau n1848, 307, to construct railroadc. and authorized
to with athis connect railroadof Greenfield in Commonwealth

from of in the state ofto be the Newconstructed city Troy
York.

1855, 226,1854, e. author-28, under the St. of an actOh July
credit,to lend its to the amount ofthe Commonwealthizing

a tunnel and rail-$2,000,000, to the to constructenable plaintiff
Mountain, and theHoosac plaintiffroad the requiringthrough
and theto its franchise mortgagedproperty, plaintiffmortgage

“ saidrailroad ofthe entire corporation,to the Commonwealth
to secure thefranchises, income and paymentwith its property,”

said loan.of
1860, 202, modified,loan werec. the of theSt. termsthe ofBy

further bondwas to execute a andand the requiredplaintiff
franchise,road, stock,entireand to “thepurchasemortgage,

of the Vermontand other Southern Railroadbonds property”
the Commonwealth as secu-and transfer the same toCompany,

as for theloan then made and additional securityfor a pay-rity
made. In of this statutethe loan thement of pursuancealready

1860, the last-namedin andpurchased propertyAprilplaintiff,
Commonwealth; and, 6,1860,to the onthe same Julymortgaged
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“ “also made a railroad,”to it itsof own entiremortgage and
all its franchises 5, 1862,and whatever.” On aproperty April

“further was made to the Commonwealth of all themortgage
franchises and whatsoever, real, mixed,andproperty personal
of said and Greenfield Railroad All of theseTroy Company.”

were as additional for ofmortgages the thesecurity payment
above-mentioned loans.

4,On 1862, 1862, 156,under the St. of c. an actSeptember
the to surrender to the Commonwealth theauthorizing plaintiff

and for the of theproperty mortgaged, providing completion
“road Commonwealth,and tunnel the and that the ofby right

” should not be barred until ten hadredemption years elapsed
after the road and tunnel should use,be and forcompleted open

Commonwealth,the surrendered to the under the severalplaintiff
real,all its and mixed. This sur-mortgages, personalproperty,

made,render was not reason of default on ofthe theby any part
but because theplaintiff, Commonwealth was interestedspecially

in tunnel,the road and and the surrender tocompleting requested
surrender,be At themade. the time of the Commonwealth had

advanced on account the road and tunnel the sumof ofonly
$725,338; and, surrender,after the the Commonwealth remained
in exclusive of the and the same asmanagedpossession property

fit, tunnel,it saw road and and themand the openedcompleted
30,for use about June 1876.

21,1878, was made on the treasurerOn December a demand
of the madeof the Commonwealth for an account expenditures

tunnel, an offer made toin behalf of the road and and redeem
due.on of such sum as waspayment equitably

account; that theThe of the bill was for an plaintiffprayer
of sum assuch shouldshould be allowed to redeem on payment

due; further relief.be found to be and for
demurredand to theThe Commonwealth appeared specially,

bill, other ofthe demurrer:among groundsassigning following,
“ state, and cannot beThe defendant is a impleadedsovereign

thatcause, order or decree issuein said or be bound by any may
this honorable court therein.”from

demurrer,Endicott, J., on the bill andheardThe case was by
of the full court. Ifdetermination theand reserved for the

be dismissed.sustained, the bill todemurrer was was
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Marston, General, for the Commonwealth.G. Attorney
Hoar, of withE. Dickson W. Gooch(D.R. & S. Pennsylvania,

aAt common infor the law peti-them,) England,plaintiff.
sover­tion of for a breach contract thewill lie even of byright

Queen,in Thomas Thev.eign, resulting unliquidated damages.
419,Q.L. R 10 B. 31. Chisholm 2 Dall. 437Georgia,See v.

where a the character ofAnd assumes aseq. sovereign&
Charkieh,trader, ofthe is waived. Theprivilege sovereignty

Arkansas,L. & Ec. alsoR. 4 Ad. 59. v. 15 How.See Curran
304.

156,1862, 2,The ofSt. c. under the surrenwhich plaintiff§
dered Commonwealth,its to the thatproperty expressly provides
“the of shall not be barred” for a certainright redemption
time. remained in theWhat after the surrender wasplaintiff
therefore as a notand as a matterclearly recognized right, of

and the fact nothat formgrace; of wasremedy specifically
isout a indication that thepointed strong intendedLegislature

that the should have the inplaintiff remedy already provided
similar cases. the then andstatutes in forcenowConstruing in

1862, 156,connection with the ofSt. c. there is no difficulty
in thefinding remedy.

1804,As as the was toearly right given whoany mortgagor,
”“had real estate to themortgaged any Commonwealth, to file a

bill in in this tocourt redeem 1804,the same.equity St. c. 103.
“In the statute,reenactments ofsubsequent this the words real

”estate are omitted. 107,Rev. Sts. c. 35-39. Gen. Sts. c.§§
140, In45-48. 1804 railroad unknown,were butmortgages§§

common,in 1860 werethey and it well be thatvery may the
in was madechange phraseology broad tointentionally enough

include them. this be,However the of themay greater part
estate,in is real and so comesquestion within the mostproperty

construction of the act.restricted And the Gen. 63,Sts. e. 128,§
“this court ingive jurisdiction ofspecifically allequity questions

of railroadout Thismortgages.”arising is broadlanguage
to include to Commonwealth,theenough mortgages and that

the intention of thesuch was isLegislature shown the threeby
sections, which for the form offollowing provide a railroad mort-

Commonwealth,theto what it include,shallgage andproperty
beit shall recorded.where
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Gray, is a of ouT. J. It fundamental principle jurispra?C­
indence, that the cannot be its ownCommonwealth impleaded

ofcourts, its own consent manifested actbyexcept clearlyby
totothe and this is actionsapplicableLegislature; principle

trusts, or toestate, to in to enforcereal and billsrecover equity
in theor The distinctionforeclose redeem mortgages. suggested

59,Charkieh, inL. 4 Ad. Ec. cited the ableease of The R. &
for as to aand the sovereignlearned plaintiff, foreignargument

trader, thethe of a cannot be entertainedcharacterassuming by
the the suit iscourts of whichagainst brought.government

Clarke, Arkansas, 15Pet. 436. Curran v.United States v. 8
States,304, Davis, 15. Carr v. United309. The 10 Wall.How.

363,Lee, 998 v. Mass. 370. CommonwealthU. S. 433. Sewall
224, 225. v. 12Heirs, 3 Pick. Pingree Coffin,v. Andre’s Gray,

Boats, Allen,288, 157, 170-176,v. 11 andLight321. Briggs
cases there cited.

is redeem the entireof the bill to rail-The presentobject
road, of the and Greenfield Railroadfranchise and Troyproperty

Commonwealth,to thethatby corporationCompany, mortgaged
1854, 202,226, 1860,c. c. andand surrenderedunder the Sts. of

1862, 156,a. whichunder the St. ofto the Commonwealth pro-
“ not be barred untilof shallvides that the redemptionright

tunnel arehave said road andten after completedelapsedyears
these statutes containsNeither offor use.”and the same open

ofof thisto the manner asserting right redemp-asany provision
tion.

tostatute,of can be havethat supposedThe provisionsonly
in those ofcase,to the are contained chaptersany application

the ofjurisdictionwhich relate to equitythe StatutesGeneral
of andcourt, mortgages,foreclosure andthis to the redemption

to railroad corp'orations.
of this court enu-jurisdictionthe equityThe statute defining

itswithin “suits formerates, cognizance,otheramong subjects
toor foreclose the same.” Gen.ofredemptionthe mortgages,

becould construed to113, 2. if this clauseEven includee.Sts. §
such athatrailroads, to holdof general provision,yetmortgages

named,is not thisgivesthe Commonwealth court juris-in which
Commonwealth,suits theentertain wouldto beagainstdiction

ofrules construction statutes,ofwith settled andinconsistent
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would the court to hold that the other clauses in the sameoblige
section, terms,in like in ofconferring, general jurisdiction equity
suits for and trusts,the execution of or forenforcing regulating

account,or in matters of or cases of accidentspecific performance,
mistake,or or other ofunder head like-any chancery jurisdiction,

wise include suits the Commonwealth.against
“Statutes,140 of the General entitledChapter Of the fore-

closure and of relates toredemption mortgages,” only mortgages
of real estate. The as to ofprovisions mortgages personal prop-

151, 1-8,are contained in o. anderty those as to railroad§§
63,in c. 123-131.mortgages §§

140 that “afterChapter begins the breachby providing cf
condition of a estate,”of real themortgage recovermortgagee may

”“of thepossession ormortgaged action.premises by entry by
1. It that a certificate of suchprovides shall be recordedentry§

”“in the of deeds of the whereregistry lies;the landcounty
2; that such action be themay brought by mortgagee, declaring§

“ “ “seisin,”on his own alike writ of entry,” whoever isagainst
”freehold; 3, 8;tenant of the or be andmay con-brought§§

ducted in like manner an of 7;theby assignee andmortgage; §
“that the if he shall eitherplaintiff, prevails, have forjudgment

law;”as at common orpossession a conditional thatjudgment
defendant,theif within months,two the sum topay adjudged

be due on the with costs,interest andmortgage, he shall hold
the of thepremises discharged otherwise, themortgage; plaintiff
shall his execution for 4,have and for costs.possession 5. All§§
these for foreclosureprovisions to mort-manifestly apply only

of real estate. So do the sections as to thegages ofredemption
as most13-35,)mortgages, (§§ theclearly appears by provisions

the to render an account ofrequiring mortgagee rents and profits,
taxes,of forand sums andpaid 15, 21;repairs improvements; §§

“the suit toand for be in theredemption brought wherecounty
”; 23;land lies as asthe well the sections as to withmortgages§

“sale,of which of(§§ thepower 88-44,) speak ofequity redemp-
demanded,”the landtion of and of of 41,dower. 44.rights §§

sectionsThe of the samesucceeding relate to mort-chapter
45,to the Commonwealth. “when agages isBy mortgage§

Commonwealth,made or to the the treasurerassigned de-may
due,themand and receive and shallmoney upon makepayment
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and a of theacknowledge 46,discharge mortgage.” “ifBy §
the condition of such is notmortgage duly performed,” posses-
sion treasurer,be obtained themay for theby by breachentry

“condition,of or inaction the name of the Commonwealthby to
recover of thepossession and suchmortgaged premises; posses-
sion, action,obtained either or shall have theentry sameby by
effect in the of as aforeclosing similarright redemption posses-

“sion 4,7,other theby any or hismortgagee.” By mortgagor§
redeem such inassigns like manner andmay premises theupon

same terms as if heldwere other andthey by any mortgagee;
the or theof condition forpayment thatperformance purpose

“shall be made or 48,tendered to the treasurer.” if theBy §
andtreasurer the to redeem theperson dis-applying mortgage

due,”as to the sum a suit inagree forequity redemption may
be the Commonwealth in thisbrought court for theagainst

Suffolk;of summoned,the treasurer to beis andcounty appear
“and Commonwealth;answer in behalf of the and like proceed-

had,shall rendered,be and as are inings thejudgment provided
case of other that the treasurer shallmortgages; except accept

due Commonwealth,to the and theany payment upon receipt
thereof, or the of such other act asupon the courtperformance
orders, shall the in like manner as when thedischarge mortgage
debt is without suit.”paid

construction,a familiar rule of these sections are to beBy
construed in connection with the rest of the of whichchapter

form and with earlier statutes the samethey part, upon subject.
Green, 526,22 Bliss,v. Pick. 531. Allen,Eaton Holbrook v. 9

“69, The words a75. “-such “the mort­mortgage,” mortgage,”
and the for and of thegage,” provisions payment receipt money

due, action,'for or and for fore­obtaining possession by entry by
“closure and as in case of otherredemption any mortgagee,”

inhave of real estate such ascontemplation mortgagesclearly
of the and nothave been spoken throughout chapter, mortgages

entire franchise and of aof the railroadproperty corporation.
103,1804, o.The St. of which these sections and the correspond­

107, 35-38,of the Rev. Sts. c. substantiallying provisions §§
”“reenact, of real estate to the Common­onlyspoke mortgaged

; and can have no doubt that those omit­wealth we words were
ted, in the of the of 1804 in of 1836reenactment St. the revisions
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1860, the otherbecause,and into considerationtakingsimply
werein the same chapter, theyprovisions already incorporated

toand been repeatit would have superfluousnecessarily implied,
them.

Statutes, cor-of to railroad63 the GeneralChapter relating
that, in theof defaultafter in 124 in caseporations, providing §

the a executed a railroadperformance of condition of bymortgage
of its and or partcorporation property, rights privileges, any

thereof, creditors,to or oftrustees for the benefit of its general
thecreditors,ofclass the trusteesany particular may permit

to and and thetake retain the ofcorporation usepossession
terms; andcertainmortgaged premises upon making provision

in as125-127 to the and returns of trustees inreports posses-§§
sion of a railroad under a the of bondholdersmeetingsmortgage,
or creditors whose securedclaims are the election ofthereby,
trustees, and the confirmation of such election this court or aby

thereof; in 128 as follows:justice “-Theprovides Supreme§
Judicial Court ofand each the thereof shall have fulljustices

to the and ofequity jurisdiction, courtsaccording usage practice
of of sections,all cases under the threeequity, arising preceding
and of all out of railroadquestions arising andmortgages, may
in a manner remove atrustee under railroadsummary mort-any

whether such is in not,trustee of thegage, railroadpossession or
stead,and a in hisnew trustee whether such trusteeappoint is

elected the bondholders or creditors as inby said sec-provided
tions, or not.”

sections,fourThese which are a reenactment 1857,of the St. of
178, mention, view,c. do not and nothave inevidently mortgages

Commonwealth,to the but assuch aremortgages exe-ordinarily
cuted statute,railroad when authorizedby corporations, toby
trustees for the benefit of bondholders or other creditors. The

1838,sections whichsubsequent reenact the(§§ 129-131) Sts. of
99, 4, 10,5, 1843, form,e. and andc. theregulate effect and§§

record of railroad tomortgages theby corporations Common-
wealth, omit to confer on this orsignificantly jurisdiction any
other court over such mortgages.

63,Sections 124-130 of the Gen. Sts. c. are left in force and
1874,unaltered the ofrailroad act St.by general 372,1874. e.

182. And torecent statute athe forprovide persons§ remedy
YOL. SUL 4
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thisdoes not affectclaims the Commonwealthhaving against
1879, 255,a.case. St. 6.§

mort-Commonwealth, in theincludedThe real estate thisin
withis so connectedexecuted the corporation,gages -plaintiffby

be hadcannotthatits franchise and other redemptionproperty,
the one without theof others.

to entertainis,The has noresult that the court jurisdiction
sustained, and thebemustsuit,this and therefore the demurrer

Bill dismissed.

CountyCompany v.RailroadRiverConnecticut

of Franklin.Commissioners

. 24, 1879.24; February 7­ JuneJanuaryFranklin.

by the1878, 277, authorizing manager a railroad ownedofc. theofThe St.
that anduse ofpassenger station for theland for ato takeCommonwealth

ofcompensation the ownerrailroads, toproviding mode ofand no otherother
earningspaid thebe for fromthan that such land shallland so takenthe

unconstitutional,Commonwealth, if suchevenby israilroad owned thetheof
damages.claims landearnings probably meet all forwill be sufficient to

taken, byby manager the Common-a railroad ownedof land the ofThe owner
pay-adequate provision for thewealth, makeunder a statute which does not

taken, prohibitionmay a writ of tocompensation havefor the land soment of
proceeding the assessmentcounty prevent withto them fromthe commissioners

taking.damages bycausedthe theof

andwas heardThe casefor writ ofaPetition prohibition.
answer, for the deter-andSoule, J., thereserved upon petitionby

wasItcourt, in thefull and is stated opinion.of themination
submitted on briefsbar,the and was afterwardsatfirst argued

theto all judges.
Leonard, for theA.N. petitioner.

Delano, for theC. respondents.
1878, 277, it is enacted thatof c.Gray, J. the St.C. By

Hoosacandof the and Greenfield Railroadthe Troymanager
statutes,Commonwealth, underthewhich previousTunnel (of

shall, direction of the Gov-under thethe owner)becomehad
instation Green-unionconstruct aand Council, passengerernor


