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to reassess the damages does not conflict with the proposition
that the of a isfinding The of aconclusive.jury finding jury
and the award of thearbitrators are conclusive uponequally
subject-matter committed in theto them. That subject-matter,

case,present was the annual For thepresent presentdamages.
annual in determined,damages, whichever hasmode the party
no toright judgment execution,and hebut it is a sum for which

action,have anmay and for which he lien the mill.has a upon
the mode,statute inInterpreting this the underproceedings

the former established the of thecomplaint rights parties by
virtue of that and those are to eithercomplaint, allowrights

under theparty, statute,limitations and of the toqualifications
for a reassessmentapply of the the result isanddamages;

to be ordered.Jury
Wilcox,M. for the complainant.

J. for theDewey, respondent.

Sampson.Thomas Linnehan vs. Edward

8, 1878.Essex. 9, Lord, JJ.,MayNov. &Endicott absent.1879.

personal bull,injuries beingIn an byaction for defendant’s whileoccasioned the
through city, mayjuryled a street of a the infer that the defendant knew what

knowledge regard animal;propensitiesis common in to the such an andof tes-
timony defendant, accident,that the after the said that it was in hiscareless

led, mayservant to lead the bull in in hethe manner which was be considered
by control,jury keptthe as au admission that bull needed to bethe under and

driving throughthat the care intaken him wasthe street insufficient.
person, walking along city, cryIf help,a while a a hears a forstreet in and sees

ground being gored bull,the by by rope,a man on hima attached to a and
goes man,near bull attemptthe but does not to assist the because he is afraid

bull, injures him, question,the andof the bull attacks and the in an action for
care,injury, jury.whether he insuch was the exercise of due is for the

defendant,Tort. The declaration that the on Junealleged
1877,2, bull;the owner of that bull waswas a the wild and

vicious, it to or theand was unsafe drive bull topermit go
hiswithout tied down orthrough any public beinghighway,

secured, so to onas to theprevent injury personany highway,
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knew; defendantthat thethe defendantall of which well
bull, sothedrove beingandcarelessly negligentlywrongfully,

secured, in a certainvicious, highway;notand andwild properly
the plaintiff,violence againstand that the bull ran with great

1. AAnswer:him.andhe then on the injuredhighway,being
2.denial. negligence.general Contributory

J., theC.before Brigham,in the CourtAt the trial Superior
10,Juneto show that onintroduced evidenceplaintiff tending

Lawrence, di-his was1877, in when attentionhe was walking
streetwith theon a street at ato cries of right anglerected help

manhe saw aon; turned the corner lyingthat when hehe was
a attached toof the roadin the middle holding ropeon his back

him;bull, the bull toand gorein the nose of a attemptinga ring
within few feettowards the bull andthat went athe plaintiff

man whom the bull washim, to assist theof but did not attempt
hebull,of the ashe was afraidto because appearedtrying gore,

bull, the of the fromthat theto be by detaching ringdangerous;
nose, man him and rushedfrom the towardshis holdingescaped

the of on thewho ran towards a side ofthe gate yardplaintiff,
street, in act of theand while the was tossedthe entering gate

air, street, and,the fell senseless on thethe bull into whileby
there, bull,the and received thewas injuriesgored bylying

time,of; was, thethat the defendant at the ownercomplained
bull, servant, direction,his thenand his was lead-of the by

street,the when werehim many personsing through walking
there.

evidence, on of of theThe the thepart plaintiff, danger-only
bull, that theof the was afforded conduct ofous character by

circumstances,time of the andthe bull at the and its ainjury,
wife,to the and histhe defendant thatdeclaration plaintiffby

streets,in the bull thewas carelesshis servant leading through
to led him behind a as hethat he have tiedand wagon,ought

a former occasion.had led onbeen
evidence, defendant,of the thaton the theThere was part

old, that,small of his andthree andwas age;bull nearly years
old, for aone he was on a farmhe wasafter kept yearyear
afterwards, until the ofand theNew day plain-in Hampshire,
Methuen, which,from onon a farm in that thetiff’s injury, day,

him theservant was to defendant’s farmdefendant’s removing
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in Andover;North that the bull had never exhit ited viciousness
of butdisposition, when conducted from Newalthough Hamp-
shire to Methuen he was tied abehind on the farmwagon, yet
where he had been he had beenkept amanaged by snap-ring
fastened in his nostrils a and attached to a andby spring, rope,
was tractable when thus and that the defendant hadmanaged;
no ofknowledge exhibition of viciousness orany dangerousness
of the bull before that,the while the servantplaintiff’s injury;
was the bull theleading the white dress and red scarfby rope,
of a bull,excited the him,thegirl servant struck and thereupon
the bull threw the servant down and was toattempting gore

him,and on bull,when some strucktrample the and heperson
servant,rushed forward and over the theleaped detaching snap-

so,from his nose as he did and andring pursued theinjured
that the man who had the of theplaintiff; care bull at the de-

fendant’s farm had found the bull to be and hadgentle, never
him,seen or vicious about and thatanything dangerous with a

he could lead him like a A suchsnap-ring as wasdog. snap-ring
used in the on thebull occasion of theleading plaintiff’s injury,

aand also of different such as is used inring style, managing
bulls, and was claimed the to be more toplaintiffby adapted

were exhibited to atthe the trial.safety, jury
The defendant the to instruct therequested as fol-judge jury

“ That,:lows 1. in his that,as declarationplaintiff beforealleges
defendant’s,and at the time of the the bull was wild andinjury,

vicious, streets,and was unsafe to be led thethrough andpublic
same,the defendant the inknew the order to maintainplaintiff,

action,this must that the bull was wild and vicious beforeprove
atand the time of the and was unsafe to be ledalleged injury,

confined, that thethe streets unless and defendant hadthrough
of the and habitssuch wild vicious and incli-previous knowledge

2. That the defendant is notnations of said bull. liable for the
bull,committed his unless theinjuries wilfully by plaintiff proves

that the defendant had actual notice of the habits and inclinations
of, that,of the bull to commit the andinjury complained having

notice, did not use reasonable care in ofsuch he care saidtaking
if he thebull. 3. That the when saw servant on theplaintiff,

him,the bull and knew the bull wasand goring danger-ground,
bull,ofous, and, the character said made andangerousknowing
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bull at-bull, him that the couldon the or so nearattack went
That if4.him,tack he was of contributory negligence.guilty

believe, itthatcause toknew,the or had reasonableplaintiff
servant, theof the whento assistancewas todangerous go the.

him him, so,and it was con-didbull had and wasdown goring
ex-of would be noand the calls humanitytributory negligence,

the and eleven monthscuse. 5. That if bull was two yearsonly
old, and had no wild and habits or tendencies knowndangerous
to the or his and the defendant was informeddefendant keeper,
that and like then it was nothe was could be led a dog,gentle,

the of defendant his to toon or servant attemptnegligence part
him with a usedlead the streets snap-ring bythrough public

him. 6. the used inhis to lead That if snap-ring leadingkeeper
ofbull such as one made and used for thesaid was purpose

animals, servant,the defendant’s in thesuch then usingleading
bull, in the exercise ofto lead such was due care.”same

instructions, instructedrefused to these butThe givejudge
“ recover,The in order to mustthe as follows: plaintiff,jury

defendant’sthe bull caused his was thethat which injuryprove
defendant,the assuch known toand had propensities,property,

led onehim to be a animal whencaused by persondangerous
Lawrence,such a as in thethe streets of day-upon cityonly

a fastened totime, means of a attached to therope snap-ringby
and,nose, thus was led the defendant’sbeing bybull’s dangerous,

servant, the of his orwithinacting general employment,scope
direction; that the conduct ofthe defendant’s thespecificby

inin thus the bull was viewdefendant’s servant negligentleading
defendant,of bull or ofthe known to the theof the propensities

known, usual and of suchand propensitiesdispositionordinary
animals; conduct, thethe on occasion of hisand that plaintiff’s

caution,and inwas not in reasonablewanting prudenceinjury,
of his In the absence ofall the circumstancesview of injury.

orof of viciousness unruli-evidence exhibitionsanyspecificany
bull, had been seen orthe defendant’s which broughtness byby

fordefendant, not beof he would responsibleto the knowledge
unlesssuch suchto causedany person by propensities,injuries

in bulls like the defendant’swere usual and ordinarypropensities
bull; case, bethe defendantin which "mightreasonably supposed,

and usualbull, suchowner of the to have knownas ordinary
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and itpropensities, would have been in him not tonegligence
have his use andadapted treatment of him to such andordinary
usual propensities.”

The returned a verdict for the andjury the defend-plaintiff;
ant alleged exceptions.

Sanborn,J. C. for the defendant.
D. Saunders Saunders,C. G. for the were notplaintiff,&

called upon.
Ames, J. The instructions to the were fa­jury sufficiently

defendant,vorable to the and were all that the case required.
that,It was ruled in order to recover in action,this the plaintiff

must that the bull had suchprove known to thepropensities,
defendant; as caused him to be a animal when leddangerous by
one in theperson the streets of a inonly, day-time, upon city,
the manner indescribed the evidence in the bill of ex­reported

; that,and also that it must be inceptions thusproved leading
bull,the defendant’sthe servant was in view of thenegligent,

of the bull known to the defendant, or known,of thepropensities
and usual and of suchdisposition animals.ordinary propensities

that,bewell to theIt themight defendantpreviously injury,
animal,had no inhad trouble the and nomanaging knowledge

of or vicious in his orhabits incli­anything specially peculiarly
But the knew,nations. have believed that hejury what ismay

of commona matter that a bull is an excitable andknowledge,
animal, that,and if from accidental orpowerful any unexpected
should becomecause he excited while led or driven athrough

street, Roberts,he be 6Hudson v. Exch.mightpublic dangerous.
is toIt the697. evidence that theimpossible say, upon reported,

notwould be in that thejustified whichfinding knowledge,jury
of courtthe the was to the maintenanceruling ofby necessary

action,the was There wasproved. tosatisfactorily testimony
effect that the defendant had said that it was careless so tothe

streets,bull the that he to havelead the and beenthrough ought
ifbehind a as he had been once Thetied before.wagon, jury,

evidence, itbelieved this well considered as anhavemightthey
to underthat he knew that the needed beadmission animal kept

control, hisand also that he knew that the control which servant
for the of the streetshad himpurpose throughleadingapplied

71,Merrick, itIn v. 105 Mass. waswas insufficient. Lyons
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a viciousor of animals of dispositionthat the ownerheld keeper
actualhadhabits, the owneror mischievous of which previous

at timesnotice, to them allhisor is bound at keepimplied peril
to onesecured, isand in and anyall responsibleplaces properly

Thethem.who, ison his ownwithout fault injured bypart,
same effect.McNamara, 281, is to the106 Mass.case of Hewes v.

toknew, orthe oughtIf the satisfied that defendantwerejury
is un­itknown, the hadhave that bull dangerous propensities,

hadon occasion he actuallyto that any previousnecessary prove
v. Gilling,or of Worththe life limbendangered any person.

of scienter2 is some evidence aL. R. P. 1. ThereC. certainly
us.case, beforein this the of is notand itsquestion weight

L. 9 C. P.v. R. 647.Percy,Applebee
at toA was raised the trial as negligencequestion contributory

he wason the of the and it contended thatwaspart plaintiff;
tonearnot in the exercise of in soreasonable care approaching

did; be nothe and calls of wouldbull as he that the humanity
on thethe conductBut the whetherquestion plaintiff’sexcuse..

of in andoccasion the was reasonableinjury wanting prudence
caution, circumstances,the submitted to thein view of all was

for to decide. were toas a themquestionjury, peculiarly They
and,circumstances, other that theconsider all the among things,'

in extreme but mustlife of a fellow-creature was danger; they
that and cautionhave understood reasonable were ele­prudence

Itments in the case which the must does notplaintiff prove.
follow, law, that in theas a matter of heencountering danger

of andwas a want of due reasonable care.necessarily guilty
sudden, little forThe was but time deliber­emergency allowing

theation. Some allowance well be made for confusion ofmight
Railroad,v.the moment. Buel New York Central 31 N. Y. 314.

Railroad, 502,Y.In v. Island 43 N. a case of theEckert Long
train,a from run over anrescue of child being by approaching

“that the has athe court law so for humanregardsay high
it not to an- effort tolife that will impute negligence preserve

it, under suchunless made circumstances as to constitute rash­
in the of lawness The does notjudgment prudent persons.”

cowardice or absolute inaction in such a state ofrequire things.
does it in such anNeither that therequire plaintiffemergency

have acted with entire or that heshould shouldself-possession,
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have taken the wisest most course,and with aprudent view to
his own couldthat have been taken.self-preservation, He cer­

himself,take some risk short of meretainly may rashnessupon
and Railroad,recklessness. Boston &v. Maine 104Mayo Mass.
137. The notevidence does show a wantreported conclusively
of due andcare on his and it was thereforeprudence part, prop­

left to the v. Atlantic Works,Lane Mass.erly 107 104.jury.
isWhat care is to be settled theordinary usually by judgment

of the not ofand and the norexperience v.Gay­ Oldjury, judge.
Railroad, 100 Mass. 208.Colony overruled.Exceptions

Company.Michael H. vs.Butler Suffolk Glass

26, 1878. 8, Morton, JJ.,Suffolk. Nov. 1879. Colt & absent.May

byagreement, put upA and B. an B.entered into the terms of which was to
guaranteedA., they capablecertain on land andworks the of that would be

results,producing pay priceof certain and A. was to a A.certain therefor.
brought against allegingsubsequently agreement,an B.action on the the non-

performance agreement, byof the the B. in anand abandonment of the work
state;incomplete money duringA. B.that had advanced certain sums to theof

work;progress claiming damages.the and to recover otherof these sums and
denial;containing general brought anB. filed an answer a and also action

against agreement, performance part,alleging claimingA. the full andon on his
price agreed upon togeth-to recover the the work. The were triedfor two cases

B.,er, and,jury A. theand the returned a verdict for for sums advanced to in
case, byathe other verdict for amount claimed him. This lastthe full verdict

Held, A.,againstwas set on a of the B.aside. new trial action of that the
judgment estopped performanceprovefavor of A. in case B.in the other to of

part;the on his tocontract and that evidence was inadmissible show that the
performance juryissue of in case.was not submitted to the that

10, TheContbact. Writ dated declara-1874.September
tion that andthe the defendant executed analleged plaintiff

annexed,in a which dated Au-of wasagreement writing, copy
26, 1873, inthe terms which the considera-ofgust by plaintiff,

defendant,tion of to to$9000 be to the buildhim agreedpaid by
and in certain works forthe defendant’s landput operation upon
the ofmanufacture from thecrude plaintiff guar-gas petroleum,

beworks,that the ofwhen wouldanteeing completed, capable


