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to reassess the damages does not conflict with the proposition
that the finding of a jury is conclusive. The finding of a jury
and the award of arbitrators are equally conclusive upon the
subject-matter committed to them. That subject-matter, in the
present case, was the present annual damages. For the present
annual damages, in whichever mode determined, the party has
no right to judgment and execution, but it is a sum for which he
may have an action, and for which he has a lien upon the mill.

Interpreting the statute in this mode, the proceedings under
the former complaint established the rights of the parties by
virtue of that complaint, and those rights are to allow either
party, under the limitations and qualifications of the statute, to
apply for a reassessment of the damages; and the result is

Jury to be ordered.
M. Wilcoz, for the complainant.
J. Dewey, for the respondent.

TaOMAS LINNEHAN vs. EDWARD SAMPSON.
Essex. Nov. 8, 1878. —May 9, 1879. Ewnpicorr & Lorbp, JJ., absent.

In an action for personal injuries occasioned by the defendant’s bull, while being
led through a street of a city, the jury may infer that the defendant knew what
is common knowledge in regard to the propensities of such an animal; and tes-
timony that the defendant, after the accident, said that it was careless in his
servant to lead the bull in the manner in which he was led, may be considered
by the jury as an admission that the bull needed to be kept under control, and
that the care taken in driving him through the street was insufficient.

If a person, while walking along a street in a city, hears a cry for help, and sees
a man on the ground being gored by a bull, attached to him by a rope, and
goes near the bull but does not attempt to assist the man, because he is afraid
of the bull, and the bull attacks and injures him, the question, in an action for
such injury, whether he was in the exercise of due care, is for the jury.

TorT. The declaration alleged that the defendant, on June
2, 1877, was the owner of a bull; that the bull was wild and
vicious, and it was unsafe to drive or permit the bull to go
throngh any public highway, without his being tied down or
secured, 70 as to prevent injury to any person on the highway,
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all of which the defendant well knew; that the defendant
wrongfully, carelessly and negligently drove the bull, so being
wild and vicious, and not properly secured, in a certain highway ;
and that the bull ran with great violence against the plaintiff,
he then being on the highway, and injured him. Answer: 1. A
general denial. 2. Contributory negligence.

At the trial in the Superior Court before Brigham, C. J., the
plaintiff introduced evidence tending to show that on June 10,
1877, he was walking in Lawrence, when his attention was di-
rected to cries of help on a street at a right angle with the street
he was on; that when he turned the corner he saw a man lying
on his back in the middle of the road holding a rope attached to
a ring in the nose of a bull, and the bull attempting to gore him ;
that the plaintiff went towards the bull and within 3 few feet
of him, but did not attempt to assist the man whom the bull was
trying to gore, because he was afraid of the bull, as he appeared
to be dangerous ; that the bull, by the detaching of the ring from
his nose, escaped from the man holding him and rushed towards
the plaintiff, who ran towards the gate of a yard on the side of
the street, and while in the act of entering the gate was tossed
by the bull into the air, fell senseless on the street, and, while
lying there, was gored by the bull, and received the injuries
complained of ; that the defendant was, at the time, the owner
of the bull, and his servant, by his direction, was then lead-
ing him through the street, when many persons were walking
there.

The only evidence, on the part of the plaintiff, of the danger-
ous character of the bull, was that afforded by the conduct of
the bull at the time of the injury, and its circumstances, and a
declaration by the defendant to the plaintiff and his wife, that
his servant was careless in leading the bull through the streets,
and that he ought to have led him tied behind a wagon, as he
had been led on a former occasion.

There was evidence, on the part of the defendant, that the
bull was nearly three years old, and small of his age; and that,
after he was one year old, he was kept for a year on a farm
in New Hampshire, and afterwards, until the day of the plain-
tiff’s injury, on a farm in Methuen, from which, on that day, the
defendant’s servant was removing him to the defendant’s farm
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in North Andover; that the bull had never exhil ited viciousness
of disposition, but although when conducted from New Hamp-
shire to Methuen he was tied behind a wagon, yet on the farm
where he had been kept he had been managed by a snap-ring.
fastened in his nostrils by a spring, and attached to a rope, and
was tractable when thus managed; and that the defendant had
no knowledge of any exhibition of viciousness or dangerousness
of the bull before the plaintif’s injury; that, while the servant
was leading the bull by the rope, the white dress and red scarf
of a girl excited the bull, the servant struck him, and thereupon
the bull threw the servant down and was attempting to gore
and trample on him, when some person struck the bull, and he
rushed forward and leaped over the servant, detaching the snap-
ring from his nose as he did so, and pursued and injured the
plaintiff; that the man who had the care of the bull at the de-
fendant’s farm had found the bull to be gentle, and had never
seen anything dangerous or vicious about him, and that with a
snap-ring he could lead him like a dog. A snap-ring such as was
used in leading the bull on the occasion of the plaintiff’s injury,
and also a ring of different style, such as is used in managing
bulls, and was claimed by the plaintiff to be more adapted to
safety, were exhibited to the jury at the trial.

The defendant requested the judge to instruct the jury as fol-
lows: “1. That, as plaintiff alleges in his declaration that, before
and at the time of the injury, the defendant’s bull was wild and
vicious, and was unsafe to be led through the public streets, and
the defendant knew the same, the plaintiff, in order to maintain
this action, must prove that the bull was wild and vicious before
and at the time of the alleged injury, and was unsafe to be led
through the streets unless confined, and that the defendant had
such previous knowledge of the wild and vicious habits and incli-
nations of said bull. 2. That the defendant is not liable for the
injuries wilfully committed by his bull, unless the plaintiff proves
that the defendant had actual notice of the habits and inclinations
of the bull to commit the injury complained of, and that, having
such notice, he did not use reasonable care in taking care of said
bull. 8. That if the plaintiff, when he saw the servant on the
ground, and the bull goring him, and knew the bull was danger-
ous, and, knowing the dangerous character of said bull, made an
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attack on the buﬂ, or went so near him that the bull could at-
tack him, he was guilty of contributory negligence. 4. That if
the plaintiff knew, or had reasonable cause to believe, that it
was dangerous to go to the assistance of the servant, when the
bull had him down and was goring him, and did so, it was con-
tributory negligence, and the calls of humanity would be no ex-
cuse. 5. That if the bull was only two years and eleven months
old, and had no wild and dangerous habits or tendencies known
to the defendant or his keeper, and the defendant was informed
that he was gentle, and could be led like a dog, then it was not
negligence on the part of defendant or his servant to attempt to
lead him through the public streets with a snapring used by
his keeper to lead him. 6. That if the snap-ring used in leading
said bull was such as one made and used for the purpose of
leading such animals, then the defendant’s servant, in using the
same to lead such bull, was in the exercise of due care.”

The judge refused to give these instructions, but instructed
the jury as follows: “ The plaintiff, in order to recover, must
prove that the bull which caused his injury was the defendant’s
property, and had such propensities, known to the defendant, as
caused him to be a dangerous animal when led by one person
only upon the streets of such a city as Lawrence, in the day-
time, by means of a rope attached to a snap-ring fastened to the
bull’s nose, and, being thus dangerous, was led by the defendant’s
servant, acting within the scope of his general employment, or
by the defendant’s specific direction; that the conduct of the
defendant’s servant in thus leading the bull was negligent in view
of the propensities of the bull known to the defendant, or of the
known, ordinary and usual disposition and propensities of such
animals ; and that the plaintiff’s conduct, on the oceasion of his
injury, was not wanting in reasonable prudence and caution, in
view of all the circumstances of his injury. In the absence of
any specific evidence of any exhibitions of viciousness or unruli-
ness by the defendant’s bull, which had been seen by or brought
to the knowledge of defendant, he would not be responsible for
wjuries to any person caused by such propensities, unless such
propensities were usual and ordinary in bulls like the defendant’s
bull; in which case, the defendant might reasonably be supposed,
as owner of the bull, to have known such ordinary and usual
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propensities, and it would have been negligence in him not to
have adapted his use and treatment of him to such ordinary and
usual propensities.”

The jury returned a verdict for the plaintiff; and the defend-
ant alleged exceptions.

J. C. Sanborn, for the defendant.

D. Saunders & C. G. Saunders, for the plaintiff, were not
called upon.

Awmzs, J. The instructions to the jury were sufficiently fa-
vorable to the defendant, and were all that the case requived.
It was ruled that, in order to recover in this action, the plaintiff
must prove that the bull had such propensities, known to the
defendant; as caused him to be a dangerous animal when led by
one person only, in the day-time, upon the streets of a city, in
the manner described in the evidence reported in the bill of ex-
ceptions; and also that it must be proved that, in thus leading
the bull, the defendant’s servant was negligent, in view of the
propensities of the bull known to the defendant, or of the known,
ordinary and usual disposition and propensities of such animals.
It might well be that, previously to the injury, the defendant
had had no trouble in managing the animal, and no knowledge
of anything specially or peculiarly vicious in his habits or inecli-
nations. But the jury may have believed that he knew, what is
a matter of common knowledge, that a bull is an excitable and
powerful animal, and that, if from any accidental or unexpected
cause he should become excited while led or driven through a
public street, he might be dangerous. Hudson v. Roberts, 6 Exch.
697. It is impossible to say, upon the evidence reported, that the
jury would not be justified in finding that the knowledge, which
by the ruling of the court was necessary to the maintenance of
the action, was satisfactorily proved. There was testimony to
the effect that the defendant had said that it was careless so to
fead the bull through the streets, and that he ought to have been
tied behind a wagon, as he had been once before. The jury, if
they believed this evidence, might well have considered it as an
admission that he knew that the animal needed to be kept under
control, and also that he knew that the control which his servant
had applied for the purpose of leading him through the streets
was insufficient. In Lyons v. Merrick, 106 Mass. 71, it was
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held that the owner or keeper of animals of a vicious disposition
or mischievous habits, of which the owner had previous actual
or implied notice, is bound at his peril to keep them at all times
and in all places properly secured, and is responsible to any one
who, without fault on his own part, is injured by them. The
case of Hewes v. MeNamara, 106 Mass, 281, is to the same effect.
If the jury were satisfied that the defendant knew, or ought to
have known, that the bull had dangerous propensities, it is un-
necessary to prove that on any previous occasion he had actually
endangered the life or limb of any person. Worth v. Gilling,
L.R.2C.P.1. There is certainly some evidence of a scienter
in this case, and the question of its weight is not before us.
Applebee v. Perey, L. R. 9 C. P. 647.

A question was raised at the trial as to contributory negligence
on the part of the plaintiff; and it was contended that he was
not in the exercise of reasonable care in approaching so near to
the bull as he did; and that the calls of humanity would be no
excuse. But the question whether the plaintiff’s conduct on the
occasion of the injury was wanting in reasonable prudence and
caution, in view of all the circumstances, was submitted to the
jury, as a question peculiarly for them to decide. They were to
consider all the circumstances, and, among other things, that the
life of a fellow-creature was in extreme danger; but they must
have understood that reasonable prudence and cantion were ele-
ments in the case which the plaintiff must prove. It does not
follow, as a matter of law, that in encountering the danger he
was necessarily guilty of a want of due and reasonable care.
The emergency was sudden, allowing but little time for deliber-
ation. Some allowance might well be made for the confusion of
the moment. Buel v. New York Central Railroad, 31 N. Y. 814.
In Fekert v. Long Island Roailroad, 48 N. Y. 502, a case of the
rescue of a child from being run over by an approaching train,
the court say that “the law has so high a regard for human
life that it will not impute negligence to an-effort to preserve
it, unless made under such circumstances as to constitute rash-
ness in the judgment of prudent persons.” The law does not
require cowardice or absolute inaction in such a state of things.
Neither does it require in such an emergency that the plaintiff
should have acted with entire self-possession, or that he should
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have taken the wisest and most prudent course, with a view to
his own self-preservation, that could have been taken. He cer-
tainly may take some risk upon himself, short of mere rashness
and recklessness. Mayo v. Boston § Maine Railroad, 104 Mass.
187. The evidence reported does not conclusively show a want
of due care and prudence on his part, and it was therefore prop-
erly left to the jury. ZLane v. Atlantic Works, 107 Mass. 104.
What is ordinary care is usually to be settled by the judgment
and experience of the jury, and not of the judge. Gaynor v. Old
Oolony Railroad, 100 Mass. 208, Eazceptions overruled.

MiceArL H. BUTLER vs. SUFFOLE GLASS COMPANY.
Suffollc. Nov. 26, 1878. — May 8, 1879. Corr & MORTON, JJ., absent.

A. and B. entered into an agreement, by the terms of which B. was to put up
certain works on the land of A., and guaranteed that they would be capable
of producing certain results, and A. was to pay a certain price therefor. A.
subsequently brought an action against B. on the agreement, alleging the non-
performance of the agreement, and the abandonment of the work by B.in an
incomplete state; that A. had advanced certain sums of money to B. during the
progress of the work; and claiming to recover these sums and other damages.
B. filed an answer containing a general denial; and also brought an action
against A. on the agreement, alleging full performance on his part, and claiming
to recover the price agreed upon for the work. The two cases were tried togeth-
er, and the jury returned a verdict for A. for the sums advanced to B., and, in
the other case, a verdict for the full amount claimed by him. This last verdiet
was set aside. Held, on a new trial of the action of B. against A., that the
judgment in favor of A. in the other case estopped B. to prove performance of
the contract on his part; and that evidence was inadmissible to show that the
issue of performance was not submitted to the jury in that case.

ConTrRACT. Writ dated September 10, 1874. The declara-
tion alleged that the plaintiff and the defendant executed an
agreement in writing, a copy of which was annexed, dated Au-
gust 26, 1878, by the terms of which the plaintiff, in considera-
tion of $9000 to be paid to him by the defendant, agreed to build
and put in operation upon the defendant’s land certain works for
the manufacture of gas from crude petroleum, the plaintiff guar-
anteeing that the works, when completed, would be capable of




